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1 Updated 11-12Wis. Stats. SENTENCING 973.01

CHAPTER 973
SENTENCING

973.01  Bifurcatedsentence of imprisonment and extended supervision. 973.07  Failureto pay fine, fees, surctges, or costsr to comply with certain
973.013 Indeterminate sentence;i$onsin state prisons. communityservice work.
973.0135 Sentence for certain serious felonies; parole eligibility determination.973.075  Forfeiture of property derived from crime and certain vehicles.
973.014 Sentencef life imprisonment; parole eligibility determinaticextended 973.076  Forfeiture proceedings.
supervisioreligibility determination. 973.077  Burden of proof; liabilities.
973.015 Special disposition. 973.08  Records accompanying prisoner
973.017 Bifurcatedsentencegse of guidelines; consideration of aggravating an§73-09  Probation. B )
mitigating factors. 973.10  Control and supervision of probationers.
973.02  Place of imprisonment when none expressed. 973.11  Placements with volunteers in probation program.
973.03  Jail sentence. 973.12  Sentence of a repeater or persistent repeater
973.032 Sentence to intensive sanctions program. 973.125 Notice of lifetime supervision for serious sefenfders.

: - : 973.13  Excessive sentence, errors cured.
973.0335 Sentencing; restriction on possession of body armor . . L
973.035 Transfer to state—local shared correctional facilities. 973.135 Courtsto report convictions to thetate superintendent of public instruc

; ; ] N . tion.
973.04  Credit for imprisonment under earlier sentence for the same crime. 973.137 Courtsto report convictions to the department of transportation.

973.042 Child pornography surchge. 97314  Sent toh f ti
973.043 Drug ofender diversion surchge. 973'15 ngtgzgg ?errﬂgszs%a%%;ec on-
973.045 Crime victim and witness assistance surgbar 973.155 Sentence credit. '
973.046 Deoxyribonucleic acid analysis surchar 973.16  Time out.
973.047  Deoxyribonucleic acid analysis requirements. 973.17  Judgment against a corporation or limited liability company
973.048 Sex ofender reporting requirements. 973.176 Notice of restrictions.
973.049  Sentencing; restrictions on contact. 973.18  Notice of rights to appeal and representation.
973.05 Fines. 973.19  Motion to modify sentence.
973.055 Domestic abuse surclgs. 973.195 Sentence adjustment.
973.057 Global positioning system tracking surahper 973.198 Sentence adjustment; positive adjustment time.
973.06  Costs, fees, and surchas. 973.20  Restitution.
Cross-reference: See definitions in €967.02 8. For a Class H felonghe term of confinement in prison may

. o not exceed 3 years.
973.01 Bifurcated sentence of imprisonment and

e 9. For a Class | felonyhe term of confinement in prison may

extended supervision. (1) BIFURCATED SENTENCEREQUIRED. o+ os vand one year and 6 months.
Except as provided in su{8), whenever a coudgentences a per . .
sonto imprisonment in the Wconsin state prisons for a felony . 10: For any crime other than one of the following, the term
committedon or after December 31, 1999, or a misdemeaﬁconfmement in prison may not exceed 75% of the total length
committedon or after February 1, 2003, the court shall imposeP4 the bifurcated sentence:
bifurcatedsentence under this section. a. A felony specified in subds. to 9.

(2) STRUCTUREOF BIFURCATED SENTENCES. A bifurcated sen b. An attempt to commit a classified felony if the attempt is
tenceis a sentence that consists of a term of confinement in prigmmishable under 939.32 (1) (intro.)
followed by a term of extended supervision und&02.113 The (c) Penalty enhancement.. Subject tdhe minimum period
total length of a bifurcated sentence equals the leafjthe term  of extended supervision required under. gy, the maximum
of confinement in prison plus the length of the term of extend@gtm of confinement inprison specified in parb) may be
supervision. An order imposing a bifurcated sentence under thigcreasedy any applicable penalty enhancement statute. If the
sectionshall comply with all of the following: maximumterm of confinement in prison specified in pd) is

(a) Total length of bifucated sentenceExcept as provided in increasedinder this paragraph, the total length of the bifurcated
par.(c), the total length of the bifurcated sentence may not excesghtencehat may be imposed is increased by the same amount.
the maximum period of imprisonment specified irf989.50 (3) 2. If more than one dhe following penalty enhancement stat
utesapply to a crime, the court shall apply them in the order listed
ah calculating the maximum term of imprisonment for that crime:

sified felony, plus additional imprisonment authorized by any .
aoplicablepenalty enhancement statutes. a. Section®39.621939.632939.635 939.645946.42 (4)
pplcabiepsnaty enna Il staties 961.46 and961.49

(b) Confinement portion of bifaated sentenceThe portion )
of the bifurcated sentence that imposes a term of confinement in 0. Sectior839.63
prisonmay not be less than one year and, except as provided in parc. Sectiorf39.62 (1)or 961.48
(c), is subject to whichever of the following limits is applicable: (d) Minimum and maximum term of extended supervisite.

1. For a Class B felonghe term of confinement in prison mayterm of extended supervision may not be less than 25% of the

not exceed 40 years. lengthof the term of confinement in prison imposed under(par

3. For a Class C felonshe term of confinement in prison may_and,_fo_r a_classifi_ed felonyis subject to whichever of the follew
notexceed 25 years. ing limits is applicable:

4. For a Class D felonyhe term of confinement in prison may 1. For a Class B felonyhe term of extended supervision may
not exceed 15 years. not exceed 20 years.

5. For a Class E felonyhe termof confinement in prison may 2. For a Class C felopthe term of extended supervision may
not exceed 10 years. notexceed 15 years.

6m. Fora Class F felonythe term of confinement in prison 3. For a Class D felonyhe term of extended supervision may
may not exceed 7 years and 6 months. not exceed 10 years.

7. For a Class G felonthe term of confinement in prison may 4. For a Class E, Br G felony the term of extended supervi
not exceed 5 years. sionmay not exceed 5 years.
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973.01 SENTENCING Updated 11-12Wis. Stats. 2

5. For a Class H felonyhe term of extended supervision may (b) The courts explanation under paf@) 3. of a persors
not exceed 3 years. potentialperiod of extended supervision does not create a right to

6. For a Class | felonghe term of extended supervision may minimum period of extended supervision.
History: 1997 a. 2832001 a. 1092003 a. 332005 a. 27;72007 a. 16, 226, 2009
not exceed 2 years. ‘ A28 200 a 3865
(3) NOT APPLICABLE TO LIFE SENTENCES. If a person Is belng While an ofender must meet the eligibility requirements of s. 302.045 (2) to-partic
sentencedor a felony that is punishable life imprisonment, he ipatein the challenge incarceration program, the trial court must, pursuant to sub.

or she is not subject to this section but shall be sentenced und ﬁ';g;’;ﬁ;g;g“t:gﬁ” tshtigi”\g‘féﬁe%’(',bl'ev{,‘,",i%% P{gg;ﬁ’g@@;ﬁg;@i{g'gg? its

973.014(19). N.W.2d 112, 00-2864

(39) EARNED RELEASEPROGRAMELIGIBILITY. Whenimposing The exercise of sentencing discretion requires the court to exisaégcretion

) g . ; té)&eate a sentence within ttenge provided by the legislature that reflects the cir
abifurcated sentence under this section on a person convicted @stancesf the situation and the particular characteristics obffender The

a crime other than a crime specified in &40 or s.948.02  courtmust consider the gravity of tiefense, the dénders character and the pub

lic's need for protection. The weight given to any factor is left térihlecourts dis
948.025 948.03 948.05 948.051 948.055 948.06 948.07 (;retion. Statgv. Stelele,2001 v\\/l\lllgApg“iGOMB \);\Is. 2d I744 632 N.WuZd :Il|2,

948.075 948.08 948.085 or 948.095 the court shallas part of 0o-2864
the exercise of its sentencing discretion, decide whether the perf a defendant makes a fraudulent representation to the court, which the court

sonbeing sentenced is eligible meligible to participate in the ac%epti:j”g re'tijfs upon if& 9?““”9 atsgmencebthe court maﬁgﬂm? the Segttergce
- void, an ouble jeopardy does not bar a subsequigctigased sentence. ate v
earnedelease program under3)2.05 (3)during the term of €on  jones2002 Wi App 208257 Ws. 2d. 163650 N.W2d 844 012969

finementin prison portion of the bifurcated sentence. A courtmay in specific circumstances, consider credit for time spent in presen
tencecustody as a factor in determining an appropriate sentence. Because the length

(3m) CHALLENGE, INCARCERATION PROGRAM EL'G',B|L|TY' of the defendarg’presentence custodyeafted the time the defendant would actually

Whenimposing a bifurcated sentence under this section on a pgendin prison and the expectéttarceration term impacted the circuit caigoal
i i i ified i thatthe defendant receiwsex ofender treatment in an institutional setting while not
sonconvicted of a crime other than a crime specified irob. rgma?nirgi iacaﬂ'cerated 'Ion erfthgn wascessar' to re.cei\'/e t.reatlment. resrgntence
or s.948.02 948.025 948.03 948.03 948.051 948.055 948.06 creditwaé;J appropriately cc?nsidered. SmtEeng,ZOOZ WI App 24425é ‘\)Ns. 2d
948.07 948.075948.08 948.085 0r948.095 the court shall, as 281, 653 N.w2d 280 01-1434
partof the exercise of its sentencing discretion, decide whetteer Previouslyexisting rules governing seniencing discretion are not unconstitutional
personbeing sentenced is eligible or ineligitite the challenge H6s p5a wis. 24 473663 N W2d 284 010081 - : PP
incarcerationprogram under $302.045during the term of con  Sub.(2) (c)does not authorize a sentencing court to impose any portion of a penalty
finementin prison pOI’tiOI’] of the bifurcated sentence enhancens extended supervision. Statsolk, 2002 WI App 274258 Ws. 2d 584
! 654N.W.2d 479 01-3342

(4) No GOOD TIME; EXTENSION OR REDUCTION OF TERM OF Events subsequent to sentencing and relatimghabilitation do not constitute a

IMPRISONMENT. A person sentenced to a bifurcated sentence ungewsentencing factor justifying sentence modification. Ste@hampion2002 WI

. f . ; p 267, 258 Wis. 2d 781654 N.W2d 242 01-1894
sub.(1) shall serve the term of confinement in prison portion &pDespitethefailure to object, a defendant may be entitled to resentencing if the sen

the sentenceavithout reduction for good behavioiThe term of tencewas afected by a trial coureliance on an improper factoBtate vGroth,

confinementin prison portion is subject to extension under 2002WI App 299 258 Ws. 2d 889655 N.W2d 163 01-3000 .
P P ! When a statutory definition is available that provides a defendant witbiesotf

302.113(3) and, if applicable, to reduction undeB62.045 (3m) | giiceas to the expected course of conduct and an ascertainable standard for enforce
302.05(3) (c) 2. 4.302.11.3 (9g) 973.195 (1r)or973.198 ment,the condition of extended supervision is not unconstitutionally vague. Fhe def
inition of “dating relationship” in s. 813.12 (1) (ag) 1. providedappellant an objec

. (5) EXTEN_DED SUPERVISIONCONDITIONS. Whenever the court tive standard and adequate notice of when a condition appliecethated her to
imposesa bifurcated sentence under s(b), the court may introduceany person she was “dating” to her supervising agent. \Skatenig,2003
imposeconditions upon the term of extended supervision. ~ W! App 12 259 Ws. 2d 833656 N.W2d 499 02-1076 N

. . Calculationof confinement and extended supervision for the presumptive mini

(6) No parOLE. A person serving a bifurcated sentencgum for unclassified felonies under tisisction prior to February 1, 2003 amend

imposedunder sub(1) is not eligible for release on paralader omzenézagrf discussed. StateGole,2003WI 59, 262 Ws. 2d 167663 N.W2d 700

thatsentence. Resentencingn convictions that remain intact aftere or more counts in a multi-
(7) NO DISCHARGE. The department of corrections may nocr?untcastlal izvacated is Inot always refquritgad. V\llhen the vacated count do&s:norgaf
; ; ; ; the overall dispositional structure of thariginal sentence, resentencing on the
dischargea person WhO.IS. servm.g a bifurcatehtence from cus remainingcounts is unnecessargtate vChurch,2003 WI 74262 Ws. 2d 678665
tody, controland supervision until the person has served the entir@.2d 141 01-3100
bifurcatedsentence. Subs.(2) and (5) prohibit confinement in any facility as a condition of extended
. supervision. Absent express authoritg trial court cannot order confinement as a
(8) EXPLANATION OF SENTENCE. (a) When a court imposes a conditionof extended supervision. Statdarson,2003 WI App 235268 Wis. 2d
bifurcatedsentence under this section it shall explain in writing alﬁi 672 T:}-/W2g 322 03—3019 93062 is not Subiect to bifurcat < t 1o be added
; ; . enalty enhancer under s. 939.62 is not subject to bifurcation, nor is it to be adde
of the foIIowmg to the person b_emg sentenced: to thg underlying term of imprisonment. Sta.téa]rcksor2004 WI 29270 Ws. 2d
1. The total length of the bifurcated sentence. 113 676 N.W2d 872 02-0947
. . . . Sub.(3m) allows a sentencing court to determine not only whetldefendant is
2. The amount of time th_e person will serve in prison undgjgibe for the challenge incarceration program, but also to set a date of eligibility
the term of confinement in prison portion of the sentence.  within the term of confinement in prison. Statéehman2004 WI App 59270 Ws.
3. Th t of ti th ill dettended 2d 695 677 N.W2d 644 03-1269
- I'he amount of ume the person will spen enae Requisiteto a prima facie valid sentence is a statement by the trial judge detailing
supervision,assuming that the person does not commit any aietreasons for selecting the particular sentence imposed. Circuit courts shall: 1)
thatresults in the extension of the term of confinemerp!rison specifythe objectives of the sentence on the record and identify the general objectives
of greatest importance; 2) describe the facts relevant to those objectives and explain
under s302.113 (3) why the particular component padéthe sentence imposed advance the specified
4. That the amount of time the person must actually servediectivess) identify the factors that were considered in arvinhasentence and
. . indicatehow those factors fit the objectives and influence the decision. v
prisonmay be extended as provided unsl@02.113 (3)and that  jign. 2004 Wi 42 570 Ws. 2d 535678 N.w2d 197 01-0051
becausef extensions under 302.113(3) the person could serve The sentence imposed shall call for the minimum amount of custody or confine
i i i i mentconsistent with the protection tife public, the gravity of the fefse, and the
the entire bifurcated Sent_ence In p_rl50n. ) . rehabilitativeneeds of thepdefendant. Prr())bation shguld t% the disposition unless con
5. That the person will be subject to certain conditions whit@ementis necessary to protect the publie ofender needs correctional treatment
isj i i ailableonly in confinement, or it would unduly depreciate the seriousness of the
?hn releasg? extended sulﬁ)er\{ﬁlon’ and Lha_lt VIOI?tlondOI any Sffense. State vGallion,2004 W42, 270 Ws. 2d 535678 N.Ww2d 197 01-0051
osecondiuons may result In the person being returned to PriSOfiyne good character of a victim killed as the result of a crime is relevant to sentenc
asprovided under 302.11.3 (9) ing, but the court should not attempt to measure the relative value of thesvlfem’
: ol Although there may be circumstances in which the court could weigh the positive
. (ag) If th? POU” _prowdes under SL(BQ) that the person isli- contrib%tionaand W>(I)I’th of the victim in assessitige harm caused by t%e crirrlloe, it
gible to participate in the earned release proguafer s302.05  doesnot follow that there is a right to have a caumbsider that a victim was a terrible

(3)’ the court shall also inform the person of the provisions ofgg]l-rdoeor'ISOf society State vGallion,2004 WI 42270 Ws. 2d 535678 N.w2d 197

302.05(3) (c) A court, after giving consideration to the relevant sentencing factors, may give dis
(am) If the court provides under Smm) thatthe person is proportionateor controlling weight to a single factoBalancing the factors is for the

s B : trial court. Ordering a lengthy term sfipervision in order to enable the defendant
eligible for the challenge incarceration progratime court shall to pay a sizeable restitution amount did not violate the right to equal protection. State

alsoinform the person of the provisions 0f392.045 (3m) v. Longmire,2004 WI App 90272 Ws. 2d 759681 N.W2d 354 03-0300
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3 Updated 11-12Wis. Stats. SENTENCING 973.013

The defendant life expectangycoupled witha lengthy sentence, while perhapsantbefore imposing sentence. Stat€®rineas2009 WI App 28316 Ws. 2d 414
guaranteeinghat the defendant will spend the balance of his or her life in prison, do&6 N.W2d 206 07-1982
not have to be taken into consideratiortt®y circuit court. If the circuit court chooses A court may certainly tell a defendant what could happen ibhieer extended
to consider a defendaatlife expectangyit must explain, on the record, how the supervisioris revoked. But telling defendant what will happen imperils the defen
defendant'dife expectancy fits into the sentencing objectives. $t&eenzel2004  dant'sdueprocess right to an impartial judge at a reconfinement hearing. State v
WI App 181 276 Ws. 2d 224688 N.W2d 224 03-2974 Goodson2009 WI App 107320 Wis. 2d 166771 N.W2d 385 08-2623
Consistentvith Lehman sub. (3g) allows aentencing court to determine whether A defendanhas a constitutional due process right not to be sentenced on the basis
adefendant is eligible for the earned release program as&t tbdate of eligibility of raceor gender The defendant has the burden to prove that the circuit court actually
within the term of confinement in prison. Stat&\hite,2004 WI App 237277 Ws.  reliedon race or gender in imposing its sentence. The standard of proof is clear and
2d 580 690 N.W2d 88Q 04-1211 convincingevidence. The defendant must provide evidence indicating that it is
A defendant age is aecondary factor that the trial court mayt is not required  highly probable or reasonably certain that the circuit court actually relied on race or
to, consider in fashioning an appropriate sentence. The trial court, if it considers ag@der when imposing its sentendereasonable observer test is rejected. State v
determines whethétr should carry any weight. StateDavis, 2005 WI App 98281 Harris,2010 WI 79 326 Ws. 2d 685786 N.W2d 409 08-0810
Wis. 2d 118, 698 N.W2d 823 04-1163 _ A sentencing court did not violate the 4th amendment or Article 1, bylsetting
A condition of extended supervision need not directly relate to the defendantcondition of extended supervision tiadiows any law enforcementfioer to search
criminal conduct in thainderlying conviction. fal courts are granted broad discre the defendant person, vehicle, or residence for firearms, attang and without
tion in determiningconditions necessary for extended supervision subject only tqghable cause aeasonablesuspicion. While the condition that the circuit court
standard of reasonableness and appropriateness determined by how well the cefghsedmay have impinged oconstitutional rights, it did not violate them as the
tion serves the dual goals of supervision: 1) rehabilitation of the defendant; angigy it court made amdividualized determination, pursuant to the caatithority
phr otjecftior:jof astate or Cohmmt;]f)liéy interest. A condition of extglnded dsupervisipn th@hdersub. (5), that the condition was necessary based on the facts in tiiohse
the defendant maintain his child support payments mrasonable and appropriate. iy vi X :
Statev. Miller, 2005 WI App 14, 283 Ws. 2d 465701 N.W2d 47 04-1406 B s a0 © rearm.  StatBowan 2012 WI 60341 Ws. 2d 281
A condition of extended supervision and probation that the defendant have no CORg g ggestion that dismissed ajes not be considered in sentencing is not rea
lctuth the crug communiy s notunconsiionaly overbroad r vague, Whefabye. ' etr pracice for the-cout fo acknowledge and iscss dsmissed
h f B ' rgesif they are considered by the court, giving them appropriate weight an
in any place where, drugs are being possessed, used, or soldition was clear describingtheir relationship to a defendasmtharacteand behavioral pattern, or to

ﬂg%asvzef\f\lll;.ngctjﬁag;v(\)lﬁ\tj_?NdzrggsZ%TTl%%tly is. Statdrigueros 2005 W1 App the incidentthat serves as the basis for a plea. The defendant should be given an

Whena person is beingentenced after revocation of extended supervision, discr%gp:gtug'lt%’tﬁ ?/)\(l%a'zgor ld(l)s_pzlgglthese Ches. State.\Frey 2012 W1 99343 Ws.
tion can exist without an explicit delineation of tkieClearysentencing factors: 1) 8 : 436 h . A
thegravity of the dfense; 2) the character of thdesfder: and 3) theeed to protect , !N the context of interpreting plea bains under contract laatismissed chges
the public. There must be an indication that the court considered those factors. $ig{a°t have a static meaning. They are a product of the parties’ negotiations and they
v. Jones2005 WI App 259288 Wis. 2d 475707 N.W2d 876 05-0018 meanwhat }he parties mtend.the_m to mean. The one exception is that a plea agree
A defendant who requests resentencing due to the circuitscosetof inaccurate Mentinvolving one or more dismissed ches cannot limit what the judge may eon
information at the sentencing hearing must show tiaththe information was inac ~ Siderat sentencingSuch agreements are contrary to public politize term “dis
curateand that there was actual reliance, not prejudicial reliance, on the inaccufBﬁ%SEdOUtf!ghF should be discontinued. Insteqtka bagains should pin down
informationby the court irthe sentencing. Once actual reliance on inaccurate infofhethera district attorney is agreeing not to prosecutesenissed chae. State v
mationis shown, the burden then shifts to the state to prove the error was harmleggy 2012 WI 99 343 Wss. 2d 353817 N.wad 43§10-2801
Statev. Tiepelman 2006 WI 66 291 Ws. 2d 179717 N.W2d 1, 04-0914 Tlepelmanteaphes that a defendant is entitled to resentencing deiuagmdant )
Gallion does not require that theal court explain why it imposed three years agneetsthe following two—pronged test: 1) the defendant shows that the information
opposed to one or two. Statedlubertanz2006 WI App 71291 Wis. 2d 751713  atthe original sentencing was inaccurate; and 2) the defendant shows that the court
N.W.2d 116, 05-1256 actuallyrelied on the inaccurate information at sentencing. Whether the circuit court
Thattest of whether the statutory language is capable of being understood by egdually relied on the incorrect information at sentencing turns on whkéwrcuit
sonablywell-informed persons in two or morefdifent ways isadopted for sentence courtgave “explicit attention” or “specific consideration” to the inaccuirsferma
constructiondisputes. As it looks for legislative intent when faedith an ambiguous tion, so that the inaccurate information “formed part of the Hasithe sentence.”
statute the appellate court should look for the trial cosisentencing intent when Upondetermining that a circuit court actually relied upon inaccurate information
facedwith an ambiguous oral sentencing pronouncement. The appellate courtdaatencinghe reviewing court applies a harmless error analysis. Stasis,2013
requiredto determinahe trial cours sentencing intent from other parts of the recordw| 38, 347 Wis. 2d 142832 N.W2d 491 11-0685
including the judgment of conviction. itNout more, the bald recital of a consecutive  The court's invocations o religious deity during sentencing were ill-advised.
sentencén the judgment of conviction is indidient to overcome the presumption However,not every “ill-advised word” will create reversible errdfhe transcript
of a concurrent sentence. Stat©glesby2006 WI App 95292 Ws. 2d 716715  reflectsthat the cours ofhand religious references addressed proper secular sen

N.W.2d 727, 05-1565 . ) tencingfactors. The judges comments did not suggest the defendant required a lon
Subs.(3g) and (3m) are not applicable to reconfinement under s.130@JL(am).  gersentence to pay religious penance. StaBetters2013WI App 85 349 Wis.
Statev. Hall, 2007 WI App 168304 Wis. 2d 504737 N.W2d 13 06-1439 2d 428 835 N.W2d 249 12-1339

_ Sub.(5) does not require a sentencing court to make an ability-to—pay determinasub. (2) (c) 1. is not applicable to misdemeanors. Whereas for a fedony
tion when the court orders a contribution payment as a condition of extended-supiMhancemeriengthens the otherwise applicable “maximum term of confinement in
sion. Neither the requirement that an ability-to-pay determinationame when a  prison,” for a misdemeanpan enhancement transforms the misdemeanor sentence
contributionsurchage is taxed against a defendant under s. 973.06 (1) or when a o a sentence to the state prisons, which then mustiseated. Because no “maxi
tribution surchage is imposed as a condition of probation under s. 973.09 (1x) appligsmterm of confinement in prison” exists for a misdemeamit the enhancement
tosub. (5). State. Galvan,2007 WI App 173304 Ws. 2d 466736 N.W2d 890 5 applied, once it is applied, it cannot be applied again. Sthtsanske2014 WI
06;%.052 hat an dender has the abil . ind obiecti hAg_F 26,353 Wis. 2d 280844 N.W2d 417 12-2016
e |ne}[ ﬁtgn dnt etr) as tt e.al ! |t)(/jto Ipay thle:y fﬁt'sw fgntlen(élnfg odjecttlvistt. helimitation under s343.30 (5) that no court may suspend or revoke an operating
cr(l)%r(txi)suaot?egﬂi?e dc;o gxn‘;g iint%earga;%r?\;gpa gpegi fri)caglr%gt?r; gf g”ﬁ[?: but S” ivilegeelxlcept asdauthorizedbby stlatute prr1ecludems not only restr'i1cti|ons on obtaining
! h S Oh 4 J ysical license document, but also on the privitegmperate a vehicle. A cowt’
explanationof why the court imposes a fine is required. If the sentencing co dauthority to fashion appropriate conditions of extended supervision is limited
intendsto impose a fine, the court must determine at the time of sentencing whe e provisions of s. 343.30 concerning suspension and revocation of operating
a defendant has the ability to pay a fine during the total sentence. The standar Oleges by the couris S.tavzeHo 2014 WI App 51 Ws. 2d
imposinga fine, which iart of the punishment, should require no less considerati Wzg y13_1457 ' ppe, ppok__ Ws.20
of the defendard’ability to pay than is required as part of an order of restituBtate Truthin-Sentenci to W in B & Lat iVLaw J
v. Ramel,2007 WI App 271306 Ws. 2d 654743 N.W2d 502 07-0355 ruth-In-Sentencingomes to Wéconsin. Brennan & Latorraca. isNVLaw June
A defendant has a due process right to be sentenced based on accurate inform%l?@ﬂ- . . .

Statev. Payettezoog WI App 106313 Ws. 2d 39756 N.W2d 423 07-1192 Ui Iy Implementlng Tuth—ln—Sentencmg. Hammer & LatorracaisW.aw Nov.
Thecircuit court had thauthority to order the defendant to reimburse his mothet002.

for forfeited bail his mother paid, either as restitutiom®= condition of extended

supervision.State vAgost0,2008 WI App 149314 Wis. 2d 385760 N.W2d 415 973.013 Indeterminate sentence: W isconsin state

06-2646 g . f IOt . .
Sections302.1.3 (4), 973.01, and 973.15 establish that consecutive periods BfiSONS. (1) (&) If imprisonment in the iconsin state prisons

extv_sndded;ttjr?etrvisiorarte to bfe setzrvedd gonsecut_i\(eigr%;etgatedlinto one contt_inuousfor a term of years isnposed, the court may fix a term less than
period,so that revocation of extended supervisioarst time allows revocation as ; ;

to all consecutivesentences. State @ollins,2008 WI App 163314 Wis. 2d 653 the pr_escnbed maxmum. The form of such Sentence. shall .be sub
760N.W.2d 438 07-2580 stantiallyas follows: “You are hereby sentenced to ths&nsin

fully ‘Stacked hS or her 1St ConvIEhon Flay o part in e Sentence recened g aLcPrIsons for an indeterminate term it more than ... (the
newtrial. When a judge imposes a more severe sentence upon a defendant after Zﬁ%%'mumas fixed by the Court) years.

trial, the reasons for doing so must be freen a retaliatory motive. Because retalia (b) Except as provided in873.0], the sentence shall have the

tory motives can be complex andfidifilt to prove, the U.S. Supreme Court has foun . "
it necessary to presume an improper vindictive motive, which also applies wh ffectof a sentence at hard labor for the maximum term fixed by

defendants resentenced following a successful attackmvalid sentence. Hew the court, subject to the power of actual release from confinement

ever,the presumption stands only when a reasonable likelihowthdictiveness H
exists. A new sentence that is longer than the original sentence that implementsqp(eparme by the department or pgrdon as provided by lawf

original dispositional scheme is not tainted by vindictiveness. St&eudivant, @ person is sentenced for a definite tim? for &EYBE for which o
2029WI {\pp_a 316 V\{s. 2d 1977%3 N.w2d 185 %7-2508 - dact the person may be sentenced under this section, the person is in
sentencing court may consider ungeat and unproven fehses andacts ; : ; : -
relatedto ofenses for which the defendant has been acquitted. Sentencing couné.%geal eff,eCt sentenced as reql,““red by this section, Sald definite
obligedto acquire full knowledge of the character and behavior pattern of the defefiine being the maximum period. A defendant convicted of a
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973.013 SENTENCING Updated 1-12Wis. Stats. 4

crime for which the minimum penalty is life shall be sentenced forChronicoffensesof theft by fraud by promising to marry several persons provided
life. a rational basis for a lengthy sentence. Lamb@&tate73 Wis. 2d 590243 N.W2d

) 524(1976).
(2) Uponthe recommendation of tleeepartment, the gover A sentencing judge does not deny due process by considering pending criminal
nor may, without the procedure required by &4, dischage chargesn determining a sentence. The scope of judicial inquriyr to sentencing

absolutely,or upon such conditions and restrictions and und&#iscussed. Handel $tate,74 Wis. 2d 699247 N.W2d 711 (1976).
A defendans refusal to name accomplices was properly considered by the sen

SU_Ch“m'tat'on_ as th? governor thinks propeny inmate com tencing judge. Becaus¢he defendant had pleaded guilty to the crime, self-
mittedto the Wsconsin state prisons after he or she has served ifag@minationwould not have resulted from the requested cooperation. Holmes v
minimum term of punishment prescribed by law for thenge State?? Wis. 2d 2593?1 N-YVZd E|>6(_19|77)- Hocal sent ot
i i feourtsmay correct formal or clerical errors or an illegal sentence at any time.
for WhICh he (t)rsshe was sen:enlced, excf:tept thiat if the term W?Slyr'u%ggerv. State6 Ws. 2d 435272 N.W2d 847(1979).
iImprisonment, . years must elapse aiter re eas_e 0N Pabie 1y gouple jeopardy clause did not bar prosecuticenchage after it was consid
extendedsupervision before such a recommendati@mbe made eredas evidence of character in sentencing the defendant on a prior unrelated convic
to the governor The dischaye has the &fct of an absolute or cen tion. State vJackson110 Ws. 2d 548329 N.W2d 182(1983).
ditional pardon, respectively Increasinga sentence following the vacation of agzaned for no contest plea did
’ . ... notviolate due process. The test for judicial vindictiveness is discussed. .State v
(3) Femalepersons convicted of a felony may be commltte&)ubbendick;uo Ws. 2d 693329 N.W2d 399(1983).
to the Taycheedah Correctional Institution unl#ssy are subject  An 80-year sentence for a first-time sexuétndier was not aabuse of discre
to sub.(Sm). tion. State vCurbello-RodrigueZl19 Ws. 2d 414351 N.W2d 758(Ct. App. 1984).
. An unambiguous sentence pronounced orally and recorded gentencing tran
(3m) If a person WhO_ has not at_tamEd the age of 16 yeéargdsptcontrols over the written judgmeat conviction. State.\Perry 136 Ws. 2d
sentencedo the Wsconsin state prisons, the department shalb, 401 N.w2d 748(1987).

placethe person at a juvenile correctional facility or a secured resiThesentencing court does not abuse its discretion by considering a vittite’

dentialcare center for children and youth, unless the departmgﬁg%@%{ecomme”daﬁons- Statdehnson] 58 Ws. 2d 458463 N.W2d 352(Ct.

dEtermmeSthat placement n a}n _'nSt|tUt|On unde_r3§12.01 '_S Theprimary factors to be considered in exercising discretion in sentencing are: 1)
appropriatebasedn the persos’prior record of adjustment in athe gravity of the dfense; 2) the rehabilitative needs of the defendant; and 3) the
correctionalsetting, if any; the pers@ypresent and potential protectionof the public. State.\Paske]63 Ws. 2d 52471 N.W2d 55(1991).

vocationaland educational needs. interests and abilities: the add’ueprocess does not require the presence of counsel at a presentence investigation
- ™ . S f ! nterviewof the defendant. StateRerez170 Ws. 2d 130487 N.W2d 630(Ct. App.
quacyand suitability of available facilities; the services and prgggy). ' 0 OCt. App

Pedufesﬁvailable for treatment of the. persaithin the VariOUS Whethera particular factor will be considered as a mitigating or aggraviatitoy
institutions;the protection of the public; and any otleensider  will depend on the particular defendant and case. Statempson172 Ws. 2d
ationspromulgated by the department by rule.” The departméat; 493 N-W2d 729(Ct. App. 1992).

: hetrial courts possible consideration at sentencing of the defesdampability
may not place any person under the age of 18 years in thecor{#& more serious f#fnse, although the jury convicted on a lesser includiet ¢,

tional institution authorized in $301.16 (1n) This subsection was not error State vMarhal, 172 Ws. 2d 491493 N.w2d 758(Ct. App. 1992).
does not preclude the department from designatingadalt See also State Bobbitt, 178 Ws. 2d 11, 503 N.w2d 11 (Ct. App. 1993).

correctionalinstitution, other than the correctional institution No specific burden of proof is inposed as fo "%ag.‘“ﬁﬁ?s that bear upon sen
: . ncing; all sentencing is under the standard for judicial discretion. \Stétbert,

authorizedin s.301.16 (1n)as a reception center for the _persoﬁfglvws' 2d 333510 N.W2d 799(Ct. App. 1993).

andsubsequently transferring the persor favenile correctional A sentencing cournay consider a defendamteligious beliefs and practices only

facility or a secured residential care center for children and youtta reliable nexus exists between the defenslanithinal conduct and those beliefs

Sectior302.11and ch304app|y to aIIpersons placed in ajuven”eandpractices. State ¥uerst181 Ws. 2d 903512 N.W2d 243(Ct. App. 1994).

: o : : _~hil If an oral pronouncement is ambiguous, it is proper to look to the wrttgment
CorreCtlonalfaCIIIty or a secured residential care center for Chllo ascertain a coud’intent in sentencing. An omission in the oral pronouncement

drenand youth under this subsection. cancreate an ambiguittate vLipke, 186 Ws. 2d 358521 N.W2d 444(Ct. App.

(4) If information under €972.15 (2mhas been provided in 1994)d- 973,013 b D1 lfe imori without parole ,
a presentence investigation report, the court shall consider tgétgv_egitagO'rd187[”\§’\,";’_52“d -;Sgléz';‘,;r_“vpvfg’gg‘;gg”,gpg_ulgggé'5 noption.
|nf9rmat|0nWhen sentencing the defendant. A trial courtin exercising sentencing discretion is not prohibited from entertaining

History: 1973 c¢. 901975 c. 18%.99 (1) 1975 c. 224.146n 1983 a. 1021983  generalpredispositions based on experience, but the jedgedispositions may
a.371s.13; Stats. 1983 s. 973.018987 a.27, 1989 a. 31107, 1993 a. 4861995  neverbe so specifias to ignore the particular circumstances of the individual
a. 27 1997 a. 2832001 a. 16103 2005 a. 344 ) offender. State vOgden199 Wis. 2d 566544 N.W2d 574(1996),94-1485

The sentencing judge shall state for the recordnépresence of the defendant, A defendant who requests resentencing must show that specific information was
thereasondor selecting the particular sentence imposedf tite sentencing judge jnaccurate and that the court relied on it. When facts stated in a presentence report
considerst in the interest of the defendamit to state reasons in the presence of thgye not challenged at sentencing, the sentencing judge may appropeiztsiger
defendantshallprepare a statement for transmission to the reviewing court as pidm. State vMosley 201 Ws. 2d ’36 547 N.W2d 806(Ct. App. 1996)95-1340
of the record. Mc(;leary. \Btate49 W.S' 2d 263182 N.W2d 512(1971). ,. . A court must consider 3 primafgctors in exercising discretion in sentencing: 1)

It was not a denial of equal protection to sentence a defendant to 4 years’ imprigon gravity of the dénse; 2) the character of thdesfder; and 3) theeed to protect
ment,although other persons involvea, minors, received lesser or no punlshmentthe public. Remorse is én additional factor that may b’e considered. Jeadgers
Statev. Schilz,50 Wis. 2d 395184 N.w2d 134(1971). _ 203Wis. 2d 83552 N.W2d 123(Ct. App. 1996)95-2570 For enumeration of other

An abuse of discretion, as it relates to sentencing procedures, will be found itionalfactors that may be considersge State.\Barnes203 Ws. 2d 132552
if there is no rationabasisfor the imposition of the sentence or the rationale is nq{ \y/. 24 857(Ct. App. 1996)95-1831

articulatedin, or inferable from, the record, or if discretion is exercisethe basis . . - .
of clearly irrelevant or improper factors. DavisState52 Ws. 2d 697190 N.W.2d A defendant is automatically prejudiced when the prosecutor materially and sub
stantiallybreaches a plea agreement. New sentencing is requiredv. Statth,207

890(1971). ; N
Theseriousness of thefehse is a proper criteridor imposing a maximum sen Wis. 2d 25§ 558 N'WZd 879(1997),94-3364 . ) .

tence. While warehousing dangerous individuals is not the sole purpose for imposingVhen resentencing a defendant, a court should consider all information relevant

long prison terms, it is a legitimate factor for a trial court to consiBestian vState, ~adouta defendant, including informatigrot existing or not known when sentence

54 Wis. 2d 240194 N.W2d 687(1972). wasfirst passed. State Carter208 Ws. 2d 142560 N.W2d 256(1997),94-2001

A prison sentence is reduced to reflect days of pretrial incarceration ity A marital relationship between a caserosecutor and the presentence report
the defendant wasnable to raise bail because of indigenaflkins v. State66 Ws. ~ writer was suficient to drawthe objectivity of the report into question. It was error
2d 628 225 N.W2d 492(1975). notto strike the report. StateSuchocki208 Ws. 2d 509561 N.W2d 332(Ct. App.

A defendans change in attitude or rehabilitative progress subsequsentene 1997),96-1712
ing is afactor to be considered in determining parole but is not a proper consideratiokvidenceof unproven denses involving the defendant my be considered in sen
uponwhich a trial court might base a reduction of sentence. Stalgenschf9Wis.  tencingdecisions, as the court must consider whether the dsiemeisolated act or
2d 467,230 N.W2d 665(1975). partof a pattern of conduct. StateRisher211 Wis. 2d 665565 N.W2d 565(Ct.
Althoughevidence concerning incidents of sexual activity abroad was relevantp. 1997),96-1764 ) o )
to defendant character and admissible at the sentencing hearing, the trial courf defendant agument that his sentence was excessive in relation to other sen
abusedts discretion by punishing the defendant not only for the crime of which tencesfor similar crimes committed in the same county was without merit. There is
stoodconvicted, but for the events that occurred outsidsebvisin, as indicated by no requirement that persons convicted of similéemges must receive similar sen
thefact that both sentencing hearings were devotgéliato these foreign incidents. tences. State vechner217 Ws. 2d 392576 N.W2d 912(1998),96-2830

Rosadov. State,70 Ws. 2d 280234 N.W2d 69(1975). Thata conviction followed anlford plea did not prevent requiring the defendant,
Thetrial court exceeded its jurisdiction by specifying conditions of incarceratioasa condition, to complete a treatment program that required acknowledgfran
Statev. Gibbons,71 Wis. 2d 94237 N.W2d 33(1976). sibility for the crime which resulted the conviction. The imposition of the condition

A pleabagain agreement by law enforcemerftaidls not to reveal relevant and did not violate thedefendans due process rights. There is nothing inherent in an
pertinentinformationto the sentencing judge was unenforceable as being agaiAdford plea thagives a defendant any rights as to punishment. State exareeV
public policy. Grant v State,73 Wis. 2d 441243 N.W2d 186(1976). v. Schwarz219 Ws. 2d 615579 N.W2d 698(1998),96-2441

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before June 4, 2014. Pub -
lished and certified under s. 35.18. Changes ef fective after June 4, 2014 are designated by NOTES. (Published 6-4-14)


https://docs.legis.wisconsin.gov/document/statutes/ch.%20304
https://docs.legis.wisconsin.gov/document/statutes/973.013(3m)
https://docs.legis.wisconsin.gov/document/statutes/302.01
https://docs.legis.wisconsin.gov/document/statutes/301.16(1n)
https://docs.legis.wisconsin.gov/document/statutes/301.16(1n)
https://docs.legis.wisconsin.gov/document/statutes/302.11
https://docs.legis.wisconsin.gov/document/statutes/ch.%20304
https://docs.legis.wisconsin.gov/document/statutes/972.15(2m)
https://docs.legis.wisconsin.gov/document/acts/1973/90
https://docs.legis.wisconsin.gov/document/acts/1975/189
https://docs.legis.wisconsin.gov/document/acts/1975/189,%20s.%2099
https://docs.legis.wisconsin.gov/document/acts/1975/224
https://docs.legis.wisconsin.gov/document/acts/1975/224,%20s.%20146m
https://docs.legis.wisconsin.gov/document/acts/1983/102
https://docs.legis.wisconsin.gov/document/acts/1983/371
https://docs.legis.wisconsin.gov/document/acts/1983/371
https://docs.legis.wisconsin.gov/document/acts/1983/371,%20s.%2013
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/107
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/103
https://docs.legis.wisconsin.gov/document/acts/2005/344
https://docs.legis.wisconsin.gov/document/courts/49%20Wis.%202d%20263
https://docs.legis.wisconsin.gov/document/courts/182%20N.W.2d%20512
https://docs.legis.wisconsin.gov/document/courts/50%20Wis.%202d%20395
https://docs.legis.wisconsin.gov/document/courts/184%20N.W.2d%20134
https://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20697
https://docs.legis.wisconsin.gov/document/courts/190%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/courts/190%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20240
https://docs.legis.wisconsin.gov/document/courts/194%20N.W.2d%20687
https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20628
https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20628
https://docs.legis.wisconsin.gov/document/courts/225%20N.W.2d%20492
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20467
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20467
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20665
https://docs.legis.wisconsin.gov/document/courts/70%20Wis.%202d%20280
https://docs.legis.wisconsin.gov/document/courts/234%20N.W.2d%2069
https://docs.legis.wisconsin.gov/document/courts/71%20Wis.%202d%2094
https://docs.legis.wisconsin.gov/document/courts/237%20N.W.2d%2033
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20441
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20186
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20590
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20524
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20524
https://docs.legis.wisconsin.gov/document/courts/74%20Wis.%202d%20699
https://docs.legis.wisconsin.gov/document/courts/247%20N.W.2d%20711
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%2056
https://docs.legis.wisconsin.gov/document/courts/86%20Wis.%202d%20435
https://docs.legis.wisconsin.gov/document/courts/272%20N.W.2d%20847
https://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20548
https://docs.legis.wisconsin.gov/document/courts/329%20N.W.2d%20182
https://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20693
https://docs.legis.wisconsin.gov/document/courts/329%20N.W.2d%20399
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20414
https://docs.legis.wisconsin.gov/document/courts/351%20N.W.2d%20758
https://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%2092
https://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%2092
https://docs.legis.wisconsin.gov/document/courts/401%20N.W.2d%20748
https://docs.legis.wisconsin.gov/document/courts/158%20Wis.%202d%20458
https://docs.legis.wisconsin.gov/document/courts/463%20N.W.2d%20352
https://docs.legis.wisconsin.gov/document/courts/163%20Wis.%202d%2052
https://docs.legis.wisconsin.gov/document/courts/471%20N.W.2d%2055
https://docs.legis.wisconsin.gov/document/courts/170%20Wis.%202d%20130
https://docs.legis.wisconsin.gov/document/courts/487%20N.W.2d%20630
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20257
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20257
https://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20729
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20491
https://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20758
https://docs.legis.wisconsin.gov/document/courts/178%20Wis.%202d%2011
https://docs.legis.wisconsin.gov/document/courts/503%20N.W.2d%2011
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20333
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20799
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20903
https://docs.legis.wisconsin.gov/document/courts/512%20N.W.2d%20243
https://docs.legis.wisconsin.gov/document/courts/186%20Wis.%202d%20358
https://docs.legis.wisconsin.gov/document/courts/521%20N.W.2d%20444
https://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20339
https://docs.legis.wisconsin.gov/document/courts/523%20N.W.2d%20124
https://docs.legis.wisconsin.gov/document/courts/199%20Wis.%202d%20566
https://docs.legis.wisconsin.gov/document/courts/544%20N.W.2d%20574
https://docs.legis.wisconsin.gov/document/wisupremecourt/94-1485
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%2036
https://docs.legis.wisconsin.gov/document/courts/547%20N.W.2d%20806
https://docs.legis.wisconsin.gov/document/wicourtofappeals/95-1340
https://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%2083
https://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20123
https://docs.legis.wisconsin.gov/document/wicourtofappeals/95-2570
https://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%20132
https://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20857
https://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20857
https://docs.legis.wisconsin.gov/document/wicourtofappeals/95-1831
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20258
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20258
https://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20379
https://docs.legis.wisconsin.gov/document/wisupremecourt/94-3364
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20142
https://docs.legis.wisconsin.gov/document/courts/560%20N.W.2d%20256
https://docs.legis.wisconsin.gov/document/wisupremecourt/94-2001
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20509
https://docs.legis.wisconsin.gov/document/courts/561%20N.W.2d%20332
https://docs.legis.wisconsin.gov/document/wicourtofappeals/96-1712
https://docs.legis.wisconsin.gov/document/courts/211%20Wis.%202d%20665
https://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20565
https://docs.legis.wisconsin.gov/document/wicourtofappeals/96-1764
https://docs.legis.wisconsin.gov/document/courts/217%20Wis.%202d%20392
https://docs.legis.wisconsin.gov/document/courts/576%20N.W.2d%20912
https://docs.legis.wisconsin.gov/document/wisupremecourt/96-2830
https://docs.legis.wisconsin.gov/document/courts/219%20Wis.%202d%20615
https://docs.legis.wisconsin.gov/document/courts/579%20N.W.2d%20698
https://docs.legis.wisconsin.gov/document/wisupremecourt/96-2441

Updated2011-12 Wis. Stats. Published and certified under s. 35.18. June 4, 2014.

5 Updated 11-12Wis. Stats. SENTENCING 973.014

When a victims criminal record supports a defendanérsion of a crime, the ony committed on or after April 21, 1998ut before December

gravity of which crime is a sentencing fagttive criminal record should be admitted IR : ;

asevidence at the defendansentencingearing. State.\Bpears227 Ws. 2d 495 361' ;—%gr?g’]t}’]hee ;eorugnsg?llclj rghaé(oerme r(())rl’lee e(Jlllcgtlf:)é“]EéldOet'er:mlon[;ath)nn

596 N.W.2d 375(1999),97-0536 regardi S S wing 10NS:
Propersentencing discretion can exist without delineation of sentencing factors; ; i

whatis required is consideration of the sentencing factors (see the mteders) (a) The person _IS e!lg_lble for par0|e unde8@4.06 (l)

Whenthe same judge presides at sentencing after probation revocation arigithe (b)) The person is eligible for parole on a date set by the court.

nal sentencing, the judge does not have to restate the reasons supporting the origj i

sentencingwhich is implicitly adopted. StateWegner2000 WI App 231239 Ws. @Jﬂ%ier this para_graph, th.e court may _npt_set a date that occurs

2d 96, 619 N.W2d 289 99-3079 before the earliest possible parole eligibility date as calculated
It is entirely reasonable thatcompetency examination designed to addressanders. 304.06 (1)and may not set date that occurs later than

defendant’sability to understand the proceedings and assist counsel maddisss —thi i
issues of future dangerousness, which a court may reaseoabiger when gauging two-thirdsof the sentence |mposed for the fel‘ony

theneed for public protection in setting a sentence. St&tagoski2001 WI App (3) A person is not subject to this section if the cursenibus
112, 244 Ws. 2d 49629 N.W2d 50 00-1586 ; i i£a i
Spearsdoes not stand for the proposition that a defendantahagntencing, pres felony 1S punl_shable py.llfe_lmpr_lsonmen_t. .
entany and all evidence that he or she wishes to present. Seateinson2001 WI (4) If a prior conviction is being considered as being covered
App 127,246 Ws. 2d 180629 N.w2d 810 00-1170 undersub.(1) (b) 4.as comparable to a felospecified under sub.

Whena plea agreement indicates that a recommendation was to be for concurfggt S . .
sentenceand consecutive sentences were recommended, without correction at(gi‘j;(b) 1,2.0r3., the convictiormay be counted as a prior convic
sentencinghearing, there is a material and substantial breach of the agreemé&i@n under sub(1) (a)only if the court determines, beyond a-rea

Absentan objection, the right to directly appeal is waived and the defendant is entitt@habledoubt. that the violation relating to that conviction would
to a remedy for the breach only if there wasfeetfve assistance of counsel, the fem H

edy for which isallowing the withdrawal of the plea or specific performance of thEONStitutea felony _Spec_|f|ed under suld) (b) 1, 2. or 3. if con+

agreement.State vHoward,2001 WI App 137246 Wis. 2d 475630 N.w2d 244  mitted by an adult in this state.

00-2046 o . . History: 1993 a. 194483 1995 a. 4481997 a. 219283, 295 1999 a. 32188
Theexercise of sentencing discretion requires the court to exercise its discrefep1 a. 1092007 a. 16.

to create a sentence within trenge provided by the legislature that reflects the cir

cumstances®f the situation and the particular characteristics obffender The - . . Lo

courtmust consider the gravity of tiffense, the dénders character and the pub 973.014  Sentence of life imprisonment; parole eligibil -

lic's need for protection. The weight given to any factor is left tariecourts dis ity determination; extended supervision eligibility

Sz)etizt)gé45tatev. Steele, 2001 WI App 160246 Ws. 2d 744 632 N.W2d 112, determination. (1) EXCGpt as provided in SL@), when a court
In sentencing aftqurobation revocation, if the judge did not preside at the origin@€ntencesa person tdife imprisonment for a crime committed on

sentencingthe judge must be able to rely upon the entire record, including commepisafter July 1, 1988, but before December 31, 1999, the court shall

atthe first sentencing. When the record at the second sentencing reflected ne rec i~ihili ; : P
tion by the second judge of trial testimotiye presentence investigation report, orPﬁgkea parOIe e“glblllty determination regardmg the person and

thetrial judges comments on the severity of théeage, the sentence could not standChoose one of the following options:
Statev. Reynolds2002 WI App 15249 Ws. 2d 798640 N.W2d 140 01-0498 i i

A courts correction of an invalid sentence by increasing the punishment does not(a) The person _IS e!lg_lble for parole undeB®4.06 (1)
constitute double jeopardy; the initial sentence being inviiiigsecond sentence is  (b) The person is eligible for parole on a date set by the court.
theonly valid sentence imposed. An increased sentence is permissible at resenigitder this paragraph, the court may set any later date than that
ing only when it is based upordasire to implement the original dispositional scheme! - -
from the firstsentencing and when the initial conviction and sentence are invalid, AEOVidedin s.304.06 (1) but may not set a date that occurs before
resentencingourt has no new information or newly known information, and th¢he earliest possible parole eligibility date as calculated under s.
resentencingourt seeks to impose a greater sentence. Steln1, 2002 WI App 304 06(1)
154, 256 Wis. 2d 285647 N.W2d 405 01-2398 ) : i L. .

In fixing a sentence within statutoliynits, the judge may consider the defendant  (C) The person isiot eligible for parole. This paragraph
falsetestimony observed tigie judge during trial. United States3rayson438 U.S.  gppliesonly if the court sentences a person for a crime committed

41(1978).

'IShe chdestar of Personal ResponsihiliBrennan. 88 MLR 365 (2004). onor after August 31, 1995’. but pefore December 31, 1999.

Appellate sentence reviewl976 WLR 655. (1983). (19) (a) Except as provided in suf®), when a courten

tencesa person to life imprisonment for a crime committed on or
973.0135 Sentence for certain serious felonies; parole afterDecember 31, 1999, the court shall make an extended super
eligibility determination. (1) In this section: vision eligibility date determination regardirtpe person and
(a) “Prior offender” means person who meets all of the fol chooseone of the following options: o

lowing conditions: 1. The person is eligible for release to extended supervision

1. The person has been convicted of a serious felony orfffer serving 20 years. .
leastone separate occasion at ainye preceding the seriousfel 2. The person is eligible for release to extended supervision
ony for which he or she is being sentenced. on a date set by the court. Under this subdivision, the court may

) i ; setany later date than that provided in subgdbut may not sed
andzﬁn-{gveepfergos conviction under subd. remains ofecord datethat occurs before the earliest possible date under $ubd.

3. As a result of theonviction under subd., the person was 3. The person is not eligible for release to extended supervi

sentencedo more than one year of imprisonment. S'O(nb') Wh fenci o life i . tund
“cap ” o en sentencing a person to life imprisonment under par
(b) "Serious felony” means any of the following: (a), the court shall inform the person of the provisions of s.

1. Anyfelony under s961.41 (1)(1m) or (1x) if the felony 302 114(3) and the procedure for petitioning unde3@2.114 (5)
is punishable by a maximum prison term of 30 years or more.¢oy release to extended supervision.

2. Any felony under 940.09 (1) 1999 stats., 943.23 (Im)  (¢) A person sentenced to life imprisonment under (pis
or(1r), 1999 stats., £48.35 (1) (bpr(c), 1999 stats., or 948.36 not eligible for release on parole.

1999 stats., 5.940.01 940.02 940.03 940.05 940.09 (1c) (2) When a court sentences a person to life imprisonment

gjgégisg;fol??l gsilggg%l?zs) ((g)) Zgag%zgggszig ((21))823522)‘:3 unders.939.62 (2m) (c)the court shall provide that the sentence
10) 943 32 (2 946 13 (1M1948.02 (1or (2). 948.025048.03 'S without the possibility of parole or extended supervision.
Ez)g%a Yor .(c) g 4)8 05-94 8( ol’gg' oS 06(94)105; 5)7),948 6755948 '08 3H£story: 1987 a. 4121989 a. 311993 a. 2891995 a. 481997 a. 283326, 1999
, . . . Uy . . a.
0r948.30 (2) 48-£hl\? \(;\c[);dstggg&ngegg})/ of this section is upheld. StatBarrell, 167 Ws. 2d 749
3. The solicitation, co_nsplracy or attempt, unded39.3Q The.denial of preseﬁtencmnfinement credit when parole was established under
939.310r 939.32 to commit a Class A felony sub.(2) [now sub. (2) (b)] was constitutional. Stat€hapmanl75 Ws. 2d 231

; ; 9N.W.2d 223(Ct. App. 1993).
4. A crime at any time under federal law or the law of anZi]c’Sub.(l) (b) [now sub. (2) (b)] allows a circuit court to impose a parole eligibility

Othe_rState orprior to April_ 21,1994, Under the law of this stat@atebeyond a defendastxpected lifetime. State Setagord211 Wis. 2d 397565
thatis comparable to a crime specified in subd2. or 3. N.W.2d 506 (1997),95-0207

; ; A trial court sentencing a defendant under sub. (1) (b) [now sub. (BXe)tising
(2) Exceptas prO\”dEd n SUt(S)’ when a court sentences 8ts discretion, may or may not give credit for presentence incarceration. State v

prior offender to imprisonment ia state prison for a serious-fel Seeley212 Ws. 2d 75567 N.W2d 897(Ct. App. 1997)96-1939

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before June 4, 2014. Pub -
lished and certified under s. 35.18. Changes ef fective after June 4, 2014 are designated by NOTES. (Published 6-4-14)


https://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20495
https://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20375
https://docs.legis.wisconsin.gov/document/wisupremecourt/97-0536
https://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%20231
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%2096
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%2096
https://docs.legis.wisconsin.gov/document/courts/619%20N.W.2d%20289
https://docs.legis.wisconsin.gov/document/wicourtofappeals/99-3079
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20112
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20112
https://docs.legis.wisconsin.gov/document/courts/244%20Wis.%202d%2049
https://docs.legis.wisconsin.gov/document/courts/629%20N.W.2d%2050
https://docs.legis.wisconsin.gov/document/wicourtofappeals/00-1586
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20127
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20127
https://docs.legis.wisconsin.gov/document/courts/246%20Wis.%202d%20180
https://docs.legis.wisconsin.gov/document/courts/629%20N.W.2d%20810
https://docs.legis.wisconsin.gov/document/wicourtofappeals/00-1170
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20137
https://docs.legis.wisconsin.gov/document/courts/246%20Wis.%202d%20475
https://docs.legis.wisconsin.gov/document/courts/630%20N.W.2d%20244
https://docs.legis.wisconsin.gov/document/wicourtofappeals/00-2046
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20160
https://docs.legis.wisconsin.gov/document/courts/246%20Wis.%202d%20744
https://docs.legis.wisconsin.gov/document/courts/632%20N.W.2d%20112
https://docs.legis.wisconsin.gov/document/wicourtofappeals/00-2864
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%2015
https://docs.legis.wisconsin.gov/document/courts/249%20Wis.%202d%20798
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20140
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-0498
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20154
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20154
https://docs.legis.wisconsin.gov/document/courts/256%20Wis.%202d%20285
https://docs.legis.wisconsin.gov/document/courts/647%20N.W.2d%20405
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-2398
https://docs.legis.wisconsin.gov/document/courts/438%20U.S.%2041
https://docs.legis.wisconsin.gov/document/courts/438%20U.S.%2041
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/961.41(1)
https://docs.legis.wisconsin.gov/document/statutes/961.41(1m)
https://docs.legis.wisconsin.gov/document/statutes/961.41(1x)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.09(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/943.23(1m)
https://docs.legis.wisconsin.gov/document/statutes/1999/943.23(1r)
https://docs.legis.wisconsin.gov/document/statutes/1999/948.35(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/948.35(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/1999/948.36
https://docs.legis.wisconsin.gov/document/statutes/940.01
https://docs.legis.wisconsin.gov/document/statutes/940.02
https://docs.legis.wisconsin.gov/document/statutes/940.03
https://docs.legis.wisconsin.gov/document/statutes/940.05
https://docs.legis.wisconsin.gov/document/statutes/940.09(1c)
https://docs.legis.wisconsin.gov/document/statutes/940.16
https://docs.legis.wisconsin.gov/document/statutes/940.19(5)
https://docs.legis.wisconsin.gov/document/statutes/940.195(5)
https://docs.legis.wisconsin.gov/document/statutes/940.21
https://docs.legis.wisconsin.gov/document/statutes/940.225(1)
https://docs.legis.wisconsin.gov/document/statutes/940.225(2)
https://docs.legis.wisconsin.gov/document/statutes/940.305
https://docs.legis.wisconsin.gov/document/statutes/940.31
https://docs.legis.wisconsin.gov/document/statutes/941.327(2)(b)4.
https://docs.legis.wisconsin.gov/document/statutes/943.02
https://docs.legis.wisconsin.gov/document/statutes/943.10(2)
https://docs.legis.wisconsin.gov/document/statutes/943.23(1g)
https://docs.legis.wisconsin.gov/document/statutes/943.23(1g)
https://docs.legis.wisconsin.gov/document/statutes/943.32(2)
https://docs.legis.wisconsin.gov/document/statutes/946.43(1m)
https://docs.legis.wisconsin.gov/document/statutes/948.02(1)
https://docs.legis.wisconsin.gov/document/statutes/948.02(2)
https://docs.legis.wisconsin.gov/document/statutes/948.025
https://docs.legis.wisconsin.gov/document/statutes/948.03(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/948.03(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/948.03(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/948.05
https://docs.legis.wisconsin.gov/document/statutes/948.051
https://docs.legis.wisconsin.gov/document/statutes/948.06
https://docs.legis.wisconsin.gov/document/statutes/948.07
https://docs.legis.wisconsin.gov/document/statutes/948.075
https://docs.legis.wisconsin.gov/document/statutes/948.08
https://docs.legis.wisconsin.gov/document/statutes/948.30(2)
https://docs.legis.wisconsin.gov/document/statutes/939.30
https://docs.legis.wisconsin.gov/document/statutes/939.31
https://docs.legis.wisconsin.gov/document/statutes/939.32
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)3.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(3)
https://docs.legis.wisconsin.gov/document/statutes/304.06(1)
https://docs.legis.wisconsin.gov/document/statutes/304.06(1)
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)4.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)3.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/973.0135(1)(b)3.
https://docs.legis.wisconsin.gov/document/acts/1993/194
https://docs.legis.wisconsin.gov/document/acts/1993/483
https://docs.legis.wisconsin.gov/document/acts/1995/448
https://docs.legis.wisconsin.gov/document/acts/1997/219
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/1997/295
https://docs.legis.wisconsin.gov/document/acts/1999/32
https://docs.legis.wisconsin.gov/document/acts/1999/188
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2007/116
https://docs.legis.wisconsin.gov/document/statutes/973.014(2)
https://docs.legis.wisconsin.gov/document/statutes/304.06(1)
https://docs.legis.wisconsin.gov/document/statutes/304.06(1)
https://docs.legis.wisconsin.gov/document/statutes/304.06(1)
https://docs.legis.wisconsin.gov/document/statutes/973.014(2)
https://docs.legis.wisconsin.gov/document/statutes/973.014(1g)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/973.014(1g)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/973.014(1g)(a)
https://docs.legis.wisconsin.gov/document/statutes/302.114(3)
https://docs.legis.wisconsin.gov/document/statutes/302.114(5)
https://docs.legis.wisconsin.gov/document/statutes/973.014(1g)(a)
https://docs.legis.wisconsin.gov/document/statutes/939.62(2m)(c)
https://docs.legis.wisconsin.gov/document/acts/1987/412
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1993/289
https://docs.legis.wisconsin.gov/document/acts/1995/48
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/1997/326
https://docs.legis.wisconsin.gov/document/acts/1999/32
https://docs.legis.wisconsin.gov/document/acts/1999/32
https://docs.legis.wisconsin.gov/document/courts/167%20Wis.%202d%20749
https://docs.legis.wisconsin.gov/document/courts/482%20N.W.2d%20883
https://docs.legis.wisconsin.gov/document/courts/175%20Wis.%202d%20231
https://docs.legis.wisconsin.gov/document/courts/499%20N.W.2d%20223
https://docs.legis.wisconsin.gov/document/courts/211%20Wis.%202d%20397
https://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20506
https://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20506
https://docs.legis.wisconsin.gov/document/wisupremecourt/95-0207
https://docs.legis.wisconsin.gov/document/courts/212%20Wis.%202d%2075
https://docs.legis.wisconsin.gov/document/courts/567%20N.W.2d%20897
https://docs.legis.wisconsin.gov/document/wicourtofappeals/96-1939

Updated2011-12 Ws. Stats. Published and certified under s. 35.18. June 4, 2014.

973.014 SENTENCING Updated 11-12Wis. Stats. 6

Paroleeligibility is not a statutorily oconstitutionally necessary component of amemberspr other victims ofrafficking for the purposes of a cem

valid plea colloquy in a case in which a life sentence is imposed. SByeye,225 f ; ; ;
Wis. 2d 702594 N.W2d 388(Ct. App. 1999)97-3217 mercial sex act or subject to other reasons consistent with the
safetyof persons.

973.015 Special disposition. (1m) (a) 1. Subjecttosubd. (€) A copy of themotion has been served on théoef of the
2. and except as provided in suBd.when a person is under thedistrict attorney that prosecuted the case that resulted in the con
ageof 25 at the time of the commission of afene for which the Viction, adjudication, or finding except that failureserve a copy
personhas been found guilty in a court faplation of a law for doesnot deprive the court of jurisdiction and is not grounds for
which the maximum period of imprisonment is 6 years or less, tHismissalof the motion.
court may order at the time of sentencing thia¢ record be () The court in which the motion was mautgtified the appro
expungedipon successful completion thie sentence if the court priate district attorney’ ofice of the motion and has given the-dis
determines the persavill benefit and society will not be harmeditrict attorneys ofice an opportunity to respond to the motion.
by this disposition. This subsection does not apply to information (g) The court determines that the person will benefit and soci
maintainedby the department of transportation regarding a costy will not be harmed by a disposition.
viction that is required to be included in a recérpt under s.  (3) A special disposition under this section is not a basia for
343.23(2) (a) claim under s775.05

2. The court shall ordeat the time of sentencing that the History: 1975 c. 391975 c. 18%.105 1975 c. 1991983 a. 5191991 a. 189
recordbe expunged upon successful completion of the senteR8gs3 a: 3350, 320, 2009 a. 282011 a. 2682013 a. 362
if the ofense was a violation of 842.08 (2) (b)(c), or (d), and  yichacis 193 W2, 30 17217 Nwod A aCr Apo 157, ) (B Stetev
the person was under the ageld& when he or she committed it. an expunged conviction is not admissible to attack a witaessdibility State

i~ v. Anderson160 Wis. 2d 435466 N.W2d 681(Ct. App. 1991).
3. NO. court may order Fhatracord of a conviction for any of This section does not require law enforcement agencipsosecutors to destroy
the following be expunged: recordsrelating to an expunged conviction, nor does it prohibit courts from consider

; i i At ing the facts underlying an expunged conviction in sentencing in another case. State
a. A Class H felonyif the person has, in his or her lifetime,] Leitner 2002 W1 77253 Ws. 20 449646 N.W2d 341 00-1718

beenconvicted of a prior felony &nse, or if the felony is @o- Contraryto thedefendans agument that the successful completion of his sen
lent offense, aslefined in s301.048 (2) (bm)or is a violation of tenceautomatically entitled him to expungement, the plain language of this section

. clearly states that a defendant is not entitled to expungement of his record unless: 1)
5.940.32948.03 (Z)Or (3)' 0r948.095 he or she successfully completes his or her sentendie2jontrolling authority

b. A Class I felonyif the person has, in his or her lifetime jssuesa certificate of dischge; and 3) that certificate is forwardedtte circuit court.
beenconvicted of a prior felony &#nse, or if the felony is @o- ﬁ'l,rgp"’;gﬁs\?\,,stﬁg; 5"4“35;;’3;;‘?g‘g"f;%“ggifgfa,gg%f;{dlgv_"{fgsexf’“”ge"-- State v

lent offense, aslefined in s301.048 (2) (bm)or is a violation of  while sub. (1) (ajnow sub. (1m) (a) 1.] specifies that the detaining or probationary
5.948.23 (1) (a) authorityis responsible for issuing a discharcertificate, the defendant is respensi
’ : .. blefor petitioning the circuit court faxpungement and requires the petitioner to for
(b) A personhas successfully completed the sentence if therdthe dischage certificate as soon practicable. Statdemp,2014 Wi App 34
personhas nobeen convicted of a subsequerien$e and, if on 353Wis. 2d 146844 N.w2d 421 13-1163 . . )

. : . Areasonable reading of this section is that the legislature incthdedords “at
probatlc_)n,_the probation has not been reV_Oked and the probatiofkime of sentencing” in sub. (1m) (a) 2. to limit the point in time at which the circuit
has satisfied the conditions of probation. Upon successfedurtis to make a decision about expunction, and that the phrase “at the siere of

i i ; i fencing”means at the proceeding at which the circuit canmbunces the sanction.
completlonof the _s_entencﬂne_ detalnlng or probationary authorityg, .- Matasek2014 W1 27 Ws.2d . NMV@d  12-1582
shallissue a certificate of disclggwhich shall be forwarded to  «gxpunge”under this section means to strike or oblitefiate the record all refer
the court of record and which shall have thfeafof expunging enceso the defendarg’name and identity67 Atty. Gen. 301.
the record. If the persohas been imprisoned, the detaining Circuit courts do not possess inherent powers to expunge or destroy conviction

e

authorityshall also forward a copy of the certificate of disglear 'cc°'ds: 70 Aty Gen. 15.

tothe departmen_t. ) .. 973.017 Bifurcated sentences; use of guidelines; con -
(2m) At any time after a person hasen convicted, adjudi sideration of aggravating and mitigating  factors.
cateddelinquent, or found not guilty by reason of mental diseag®) Derinmion. In this section, “sentencing decision” means a
or defect for a violation of £44.3Q a court mayupon the motion decisionas to whether to imposebifurcated sentence under s.
of the personyacate the conviction, adjudication, or finding, 0573.010r place a person on probation and a decia®io the
may order that the record of the violation of 44.30 be |engthof a bifurcated sentence, including the lerafteach com

expungedif all of the following apply: ponentof the bifurcated sentence, the amount of a fine, and the
(a) The person was a victim of tfiaking for the purposes of lengthof a term of probation.

a commercial sex act, as defined ir0d0.302 (1) (a)under s.  (2) GENERALREQUIREMENT. When a court makessentencing

940.3020r 948.0510r under22 USC 71010 7112 decisionconcerning a person convicted of a criminéioge com

(b) The person committed the violation 0B44.30as aresult mitted on or after February 1, 2003, the court sbatisider all of
of being avictim of trafiicking for the purposes of a commercialthe following:
sexact. (ad) The protection of the public.

(c) The person submitted a motion that complies with s. (ag) The gravity of the &dnse.
971.3Q that contains a statement of facts and, if applicable, theak) The rehabilitative needs of the defendant.
reasorthe person did not previously raise afirafative defense (b) An ; TR ;

Y - y applicable mitigating factors and any applicable
unders. 939.460r allege that the violation was committed as gq 05y atingactors, including the aggravating factors specified in
resultof being a victim of trdfcking for the purposes of a cem subs.(3) to (8).
mercialsex act, and that may include any of the following: (3) AGGRAVATING FACTORS;GENERALLY. When making a sen

1. Certified records of federal or state court proceedings. tencing decision for any criméhe court shall consider all of the
2. Certified records of approval notices, law enforcement céollowing as aggravating factors:

tifications, or similar documents generated from federahigra: (@) The fact that the person committed the crime while his or
tion proceedings. her usual appearance was concealed, disguised, or altered, with
3. Official documentation from a federal, state, or local-govthe intent to make it less likely that he or she would be identified
ernmentagency with the crime.
4. Other relevant and probative evidence ofisigit credi (b) The fact that the pers@ommitted the crime using infor
bility in support of the motion. mationthat was disclosed to him or her unde3l.46

(d) Theperson made the motion with due diligence subject to (c) The fact that theerson committed the crime for the benefit
reasonableconcern for the safety of himself or herself, familyof, at the direction of, or in associatiaith any criminal gang, as
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definedin s.939.22 (9) with the specific intent to promote, fur 3. The victim of the serious sex crime wsignificantly
ther,or assist in any criminal conduct by criminal gang membees¢posedo HIV or to the sexually transmitted disease, whichever

asdefined in s939.22 (9g) is applicable, by the acts constituting the serious sex crime.
(d) The fact that the person committed the felony wivder (5) AGGRAVATING FACTORS; VIOLENT FELONY COMMITTED
ing a vest or other garment designed, redesigned, or adaptedGAINST ELDER PERSON. (&) In this subsection:
preventbullets from penetrating the garment. 1. “Elder person” means any individual who is 62 years of age

(e) 1. Subject to subd., the fact that the person committecbr oldet
thefelony with the intent to influendhe policy of a governmental 2. “Violent felony” means any felony undei9€0.19 (2)(4),
unit or to punish a governmental unit for a prior policy decisions), or (6), 940.225 (1)(2), or (3), 940.23 or 943.32
if any of the following circumstances also applies to the felony (b) When making a sentencing decision concerning a person

committedby the person: _ ) convictedof aviolent felony the court shall consider as an aggra
a. The person caused bodily harm, great bodily harm, or deg#iting factor the facthat the victim of the violent felony was an
to another elderperson. This paragraph applies even if the person mistak

b. The person caused damage to the promdranother and enly believed that theictim had not attained the age of 62 years.
the total property damaged is reduced in valye$25,000 or  (6) AGGRAVATING FACTORS;CHILD SEXUAL ASSAULT OR CHILD
more. For the purposes of this sulid b, property is reduced in asuse By CERTAIN PERSONS. (a) In this subsection, “person
valueby the amount that would cost either to repair or to replac&esponsiblefor the welfareof the child” includes the chils’par

it, whichever is less. ent, steppareniguardian, or foster parent; an employee of a public
c. The person used force or violence or the threat of farceor private residential home, institution, or agency; any qtieer
violence. sonlegally responsible for the chiklivelfare in a residential set

2. a. In this subdivision, “labor dispute” includes any contrding; or & person employed by one who is legally respontible
versy concerningeerms, tenure, or conditions of employment othe child’s welfare toexercise temporary control or care for the
concerningthe association or representation of persons in-negd!d.
tiating, fixing, maintaining, changing, or seeking to arrange terms (b) When making a sentencing decision concerning a person
or conditions of employment, regardless of whether the disputap@victedof a violation of s$948.02 (1)or(2), 948.025 (1)948.03
standin the proximate relation of employer and employee.  (2) or (3), or948.051 the court shall consider as an aggravating

b. Subdivisionl. does not apply to conduct arising out of ofactorthe fact that the person waperson responsible for the wel
in connection with a labor dispute. fare of the child who was the victim of the violation.

(4) AGGRAVATING FACTORS; SERIOUS SEX CRIMES COMMITTED (6m) AGGRAVATING FACTORS;DOMESTICABUSEIN PRESENCEDF
WHILE INFECTEDWITH CERTAIN DISEASES. (a) In this subsection: A CHILD. () In this subsection: _
1. “HIV’ means any strairof human immunodeficiency 1. “Child” means an individual who has not attained the age

virus, which causes acquired immunodeficiency syndrome. = Of 18 years.

1m. “HIV test” has the meaning given in2&§2.01 (2m) 2. "Domestic abuse” has the meaning given ©68.075 (1)
2. “Serious sex crime” means a violation 0940.225 (1)r @) ) . . )
(2), 948.02 (L)or (2), 948.025 948.085 (b) When making a sentencing decision concerning a person

« : : , o convictedof a crime that involves an act of domestic abuse, the
hepz'titiSBEXE:g);ttirt?snsémgtregh?eﬁne;;?eans syphilis, gonorrhea'courtshalllcons.ider as an aggravating factor the fact that the act
P ' . ' - wascommitted ina place or a manner in which the act was observ

4. “Significantly exposed” means sustaining a contact thghjepy or audible to a child or was in the presence of a child and
carriesa potential for transmission of a sexually transmitted dighe actor knew or had reason to know that the actokagrvable
ease or HIV by one or more of the following: by or audible to a child or was in the presence of a child.

a. Transmission, into a body orifice or onto MucoUs MeM  (7) AGGRAVATING FACTORS; HOMICIDE OR INJURY BY INTOXI-
brane,of blood; semen; vaginal secretions; cerebrospByat,  carepuseora veHICLE. When making a sentencing decision-con
ovial, pleural, peritoneal, pericardial, or amniotic fluid; or Otheéerning a person convicted of a violation d340.09 (1)or940.25
body fluid that is visibly contaminated with blood. (1), the court shall consider as an aggravating factor the fact that,

b. Exchange, during the accidental or intentional infliction cftthe time of the violation, there was a minor passenger under 16
a penetratingwound, including a needle puncture, of bloodyearsof age or an unborn child in the personiotor vehicle.
semenyaginal secretions; cerebrospinal, synovial, pleural; peri (g) AGGRAVATING ~FACTORS; CONTROLLED ~SUBSTANCES
toneal, pericardial, or amniotic fluid; or other body fluid that isorrenses. (a) Distribution or delivery to prisoners.d. In this
visibly contaminated with blood. paragraph‘precinct” means a place where any activity is-con

c. Exchange, into an eye, apen wound, an oozing lesion,ductedby a prison, jail, or house of correction.
or other place where a significant breakdown in the epidermal bar 2 when making sentencing decision concerning a person
rier has oc_currecbf blood;_semen; vaglnal secretions; cerebl_cosp(gon\,icted of violating s961.41 (1)or (1m), the court shall con
nal, synovial, pleural, peritoneal, pericardial, or amniotic flaid; siderasan aggravating factor the fact that the violation involved
otherbody fluid that is visibly contaminated with blood. delivering, distributing, or possessing with intent to deliver of dis

(b) When making a sentencing decision concerning a persrbute a controlled substance or controlled substamzgog to a
convictedof a serious segrime, the court shall consider as amrisonerwithin the precincts of any prisojajl, or house of correc
aggravating factor the fact that the serious sex crime was caion.
mitted under all of the following circumstances: 3. When making a sentencing decision concerning a person

1. At the time that he or she committed the serious sex crintenvictedof violating s.961.65 the court shall consider as an
the person convicted of committing the serious sex crime hadggravatingfactor the fact that the person intended to delorer
sexuallytransmitted disease or acquired immunodeficiency sydistributemethamphetamine or a controlled substance analog of
drome or had had a positive HIV test. methamphetamin® aprisoner within the precincts of any prison,

2. At the time that he or she committed the serious sex crinfdl, or house of correction.
the person convicted of committirifpe serious sex crime knew  (b) Distribution or delivery orpublic transit vehiclesWhen
that he or she had a sexually transmit@idease or acquired makinga sentencing decisiazbncerning a person convicted of
immunodeficiencysyndromeor that he or she had had a positiveiolating s. 961.41 (1)or (1m), the court shall consider as an
HIV test. aggravatindactorthe fact that the violation involved delivering,
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distributing, or possessing with intent to deliver or distribute aervicework under s800.09 a county maywith the approval of
controlledsubstancéncluded in schedule | or Il or a controlledthe chief judge in the countgllow the defendant to perform cem
substancanalog of any controlled substance included in schedueinity service work under pargb) and(c). The county may
| or Il and that the person knowingly used a public transit vehideterminethe rate at which all defendants in the county earn good
during the violation. time, except that a defendant may not earn less than one day of
(c) Distribution or delivery of methamphetamine on publigoodtime for every 3 days of woterformed, nor more than one
transit vehicles. When making a sentencing decision concernirfdfy of good time for each day of work performed. A day of work
aperson convicted of violating 861.65 the court shall consider €quals8 hours ofwvork performed. This good time is in addition
asan aggravating factor the fact that the person intended to delif@good time authorized under302.43
or distribute methamphetamine or a controlled substance analodb) The court may require that the defendant perfmommu
of methamphetamine and that the person knowingéd a public nity servicework for a public agency or a nonprofit charitable
transitvehicle during the violation. organization. The number of hours of wonlequired may not
(9) AGGRAVATING EACTORSNOT AN ELEMENT OFETHE CRIME. The exceedwhat would be reasonable ponsidering the seriousness of
aggravatingactors listed in this section are not elements of arﬁge offense and any otherfefise which is read into the recat
crime. A prosecutor is not required to charany aggravatinfpe  thetime of conviction. An order may only apply if agreed to by
tor or otherwise allege the existence of an aggravating factorthe defendant and the ganization or agency The court shall

any pleading for a court to consider the aggravating factor whensurethat the defendant is provided a written statement of the
making a sentencing decision. termsof the community service order and that the community ser

(10m) STATEMENT OF REASONSFOR SENTENCINGDECISION. (a)  VICE Order is monitored. o _ _
The court shall state the reasons for its sentencing decision and(C) Any organization or agency acting in good faith to which-
exceptas provided in pa¢b), shall doso in open court and on the@ defendant is assigned pursuant to an order under this subsection
record. hasimmunity from any civil liability in excess of $25,000 for acts

(b) If the court determines thatiét not in the interest of the O OMiSsions by or impacting on the defendant.
defendanfor it to state the reasons for its sentencing decision in (d) This subsection applies to persons who are senteneed to
the defendant presence, the court shall state the reasons forGgintyjail butare transferred to a Huber facility unde8@3.09
sentencinglecision in writing and includthe written statement t0 & county work camp under303.10or to a tribal jail under s.

in the record. 445
History: 2001 a. 1092003 a. 3212005 a. 14277, 2007 a. 2096, 97, 116, 2009 (e) A court may not provide that a defendant perform commu
a.28 209 2011 a. 2732013 a. 165 nity service work under this subsection if the defendant is being

973.02 Place of imprisonment when none expressed. sentlenZede_gardlr]g sny ofCt:we fogovglng. C fel
Exceptas provided in ©73.032 if a statute authorizeémprison - Acnmewhich 1S a L1ass A, B, or & ielony _
mentfor its violation but does not prescribe filace of imprison 2. A crime which is a Class D, E, &r G felony listed in s.
ment,a sentence of less than one year dielo the county jail, 969.08(10) (b) but not including any crime specified ir9¢:3.10
a sentence of more than one year shall be to tisedfisin state  (4) (@) In lieu of a sentena# imprisonment to the county jail,
prisonsand the minimum under the indeterminate sentence lawourt may impose a sentence of detention at the defesdant’
shallbe one yeamlnd a sentence of one year may be to either tplace of residence or other place designated by the court. The
Wisconsinstate prisons or the county jail. In any proper csse, lengthof detention may not exceed timaximum possible period
tenceand commitment may ke the department or any house obf imprisonment. The detention shall be monitored by the use of
correctionor other institution as provided by law or to detentioanelectronic device worn continuously on the defendgrgrson
under s973.03 (4) andcapable of providing positive identification thie wearer at
History: 1973 c. 991987 a. 271991 a. 39 thedetention location at any time. A sentence of detention in lieu
T?elegiSflature is presltérgsed tg] f:]%velggggfaxﬁ?ﬂ% éer>]<ti3;inegcitgéuteﬁe%airgwgcof jail confinement may be imposed orifyagreed to by the
?ﬁ;;gg%gegggrﬁasr.%73_02%&;)[9,— 554, laws of I1945tate E)X rIeII. Mvt\:IDonlaIdv & fe_ndant'The court shall ensutbat the defendant is pro_vlded
DouglasCty. Cir. Ct.100 Ws. 2d 569302 N.W2d 462(1981). a written statement of the terms of the sentenceeaténtion,
CrimCLnal defegdﬁntc'js_ \(\c/jho "receivmcon?ﬁcutive segﬁnc%sbthat in thetaggre@a(duding a description of the Qetentign .morllitoripg)cedures
géﬁﬁ?yjaﬂg Y o thom the b pasin p?ii?)n Sa;l‘s?e”r%g%ty"g o Gy carceraledin andrequirements and ainy applicable liability issues. The terms
of the sentence of detention may include a requirement that the
973.03 Jail sentence. (1) If at the time of passingentence defendanpay a daily fee to cover the costs associatedmithk
upona defendant who is to be imprisoned in a county jail there!®ing him or her In that case, the terms must specify to witeen
no jail in the county suitable for the defendanti no cooperative Paymentsare made. _ o
agreementinder s302.44 the court may sentence the defendant (b) A person sentenced to detention under (@ais eligible
to anysuitable county jail in the state. The expenses of supportiidggarn good time in the amount of one-foustthis or her term
the defendant there shall be borne by the county in which the crifaé good behavior if sentenced to at least 4 days, but fractions of
was committed. a day shall be ignored. The person shalbiven credit for time
(2) A defendant sentenced to thés@énsin state prisons andServedprior to sentencing under®73.155 including good time

to a countyjail or house of correction for separate crimes shaffders. 973.155 (4) If the defendant fails to comply with the
serveall sentences whether concurrent or consecutive istshe (€rmsof the sentence afetention, the court may order the defend

prisons. ant brought before the court and the court may order the defendant

(3) (a) If a court sentences a defendant to imprisonment in tﬂ%prlvedof good time. . .
countyjail, the court may provide that the defendant perfcom: (c) If the defendant fails to comply with the terms of the sen
munity service work under paré) and(c). Except as provided tenceof detention, the court may orddre defendant brought
in par (am), thedefendant earns good time at a rate of one day fRfforéthe court and the court may ordeat the remainder of the
each3 days ofvork performed. A day of work equals 8 hours of€ntencef detention be served in the county jail.
work performed. This good time is in addition to good time autho (d) A sentence under this subsection is not a sentehce
rizedunder s302.43 imprisonmentexcept for purposes of 373.04 973.15 (8)(a)

(am) If a court provides that a defendant may perform comm@nd973.19 ] ]
nity service work pursuant tpar (a) and the defendant is sen  (5) (&) In this subsection:
tencedto probation oimprisonment in a Huber facility under s. 1. “Commission of a serious crime” has the meaning given
303.09 or if a defendant has been ordered to perform communitgiders.969.08 (10) (a)

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before June 4, 2014. Pub -
lished and certified under s. 35.18. Changes ef fective after June 4, 2014 are designated by NOTES. (Published 6-4-14)


https://docs.legis.wisconsin.gov/document/statutes/961.65
https://docs.legis.wisconsin.gov/document/statutes/973.017(10m)(b)
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2003/321
https://docs.legis.wisconsin.gov/document/acts/2005/14
https://docs.legis.wisconsin.gov/document/acts/2005/277
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/2007/96
https://docs.legis.wisconsin.gov/document/acts/2007/97
https://docs.legis.wisconsin.gov/document/acts/2007/116
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/acts/2009/209
https://docs.legis.wisconsin.gov/document/acts/2011/273
https://docs.legis.wisconsin.gov/document/acts/2013/165
https://docs.legis.wisconsin.gov/document/statutes/973.032
https://docs.legis.wisconsin.gov/document/statutes/973.03(4)
https://docs.legis.wisconsin.gov/document/acts/1973/90
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1945/154
https://docs.legis.wisconsin.gov/document/courts/100%20Wis.%202d%20569
https://docs.legis.wisconsin.gov/document/courts/302%20N.W.2d%20462
https://docs.legis.wisconsin.gov/document/oag/vol78-44
https://docs.legis.wisconsin.gov/document/statutes/302.44
https://docs.legis.wisconsin.gov/document/statutes/973.03(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/973.03(3)(c)
https://docs.legis.wisconsin.gov/document/statutes/973.03(3)(am)
https://docs.legis.wisconsin.gov/document/statutes/302.43
https://docs.legis.wisconsin.gov/document/statutes/973.03(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/303.09
https://docs.legis.wisconsin.gov/document/statutes/800.09
https://docs.legis.wisconsin.gov/document/statutes/973.03(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/973.03(3)(c)
https://docs.legis.wisconsin.gov/document/statutes/302.43
https://docs.legis.wisconsin.gov/document/statutes/303.09
https://docs.legis.wisconsin.gov/document/statutes/303.10
https://docs.legis.wisconsin.gov/document/statutes/302.445
https://docs.legis.wisconsin.gov/document/statutes/969.08(10)(b)
https://docs.legis.wisconsin.gov/document/statutes/943.10
https://docs.legis.wisconsin.gov/document/statutes/973.03(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/973.155
https://docs.legis.wisconsin.gov/document/statutes/973.155(4)
https://docs.legis.wisconsin.gov/document/statutes/973.04
https://docs.legis.wisconsin.gov/document/statutes/973.15(8)(a)
https://docs.legis.wisconsin.gov/document/statutes/973.19
https://docs.legis.wisconsin.gov/document/statutes/969.08(10)(a)

Updated2011-12 Wis. Stats. Published and certified under s. 35.18. June 4, 2014.

9 Updated 11-12Wis. Stats. SENTENCING 973.042

2. “Serious crime” has the meaning given und668.08 (10) ing two-thirds of the maximum term of imprisonment that could
(b). have been imposeash the person under suB) (a)for his or her

(b) In lieu of a continuous sentence, a court may sentence a peptenceo the intensive sanctions program if all of the following
sonto serve a series of periods, not less than 48 hours nor nRiPelY:
than3 daysfor each period, of imprisonment in a county jail. The 1. The person escaped fronsentence to the intensive sanc
personis not subject to confinement between periods of imprisotions program.
ment. 2. The person is sentenced for the escape to a sentence of

(c) A court may not sentence a person under(ippregarding imprisonmentconcurrent with the sentencethe intensive sanc
anyviolation under ch961 or the commission of a serious crimetions program.

History: 1971 c. 2981983 a. 10, 192 1985 a. 1501987 a. 271987 a. 332. 3. The sentence under sulldexceedshe total of the maxi
2,4'1%%87 a. 398399 1989 a. 3185, 1993 a. 481995 a. 281448 2001 a. 102007 ym neriod originally provided by the court under s(&).(b) for
the sentence to the intensive sanctions program ametkienum

973.032 Sentence to intensive sanctions program. extensionsvailable under pafb).

(1) SENTENCE. Beginning July 1, 1992, a court may sentence a (5) PAROLE RESTRICTIONS. A person sentenced under s(i.
personwho is convicted of a felony occurring on or after Auguss €ligible for parole except as provided in382.11 304.02and
15, 1991, but before December 31, 1999, to participate in tH&)4.06
intensivesanctions programnder s301.048 If a person is con (6) CreDIT. Any sentence credit under9¥3.155 (1)or (1m)
victed of a felony occurring on or aft€ecember 31, 1999, a courtappliestoward service of the period under s{#).(a)but does not
may not sentence the person to participate in the intensive samgply toward service of the period under s(8). (b).
tions program under £01.048 Il—iti)ztozr%/aslggésa. 391993 a. 791995 a. 27390, 1997 a. 2831999 a. 9185 2001

(2) EuGiBILITY. (a) A court may sentence a person Ur_‘der SLIE}:)When a presentence investigation recommendsihing prohibits a court from
(2) if the department provides a presentence investigation repertiencinga person to the intensive sanctions program although the sentencing

recommendinghat the person be sentenced to the program. If @EIEIneswoul? recorymend probation. - Statebiler, 180 Ws. 2d 320509
. W t. App. .

departmendoes not make the recommendation, a court May Ord€k, extension of confinement under this provision may be appealed by common
the department to assess and evaluate the person. After thaiurit of certiorari. The time for appeal is governed by s. 808.04. StAtiiges,
assessmerdnd evaluation, the court may sentence the persont#Wis- t2d 2_5453;6 N.|W2d 15?(&. _Agp. 1(19953194_—?88(? . ,

; eextension of a placement period under the intensive sanctions program mus
the program unless the department ObJeCtS on the ground th%'dﬁased on public safety considerations and the participae€d for punishment
recommendshat the person be placed on probation. andtreatment. All that needs to be shown at an extension hearing is that the partici

; ; panthas not made sfidient progressn the program and that more time is required
(b) Notwnhstandmg pa(a), the courmay not sentence a per to meet those concerns. Statdwner 200 Ws. 2d 168546 N.W2d 880(Ct. App.

sonunder sub(l) if he or she is convicted affelony punishable 1996,95-1295
by life imprisonment or has at any time been convicted, adjudiTgeright,tundelr s 972.14t (2),_0fafdefe|ndam totmgmtihmenttprioy to sentgnc
H H H g daoes not apply to an extension of a placement unaer tne intensive sanctons pro
cateddelinguentor found not guilty or not responsible by reasoff tP¢g 76 TR 500 Ws. 2d 168546 NW2d 830(CL. App. 1996)95-1205
O_f insanity or mental (_jlsea_se, defect or illness for committing”antensivesanctions: A New Sentencing Option. Fiedids. Law June 1992.
violent offense, as defined in 8301.048 (2) (bm)
(3) Limitations. The following apply to a sentence under sutf73.0335  Sentencing; restriction on possession of
(2): body armor. Whenever a court imposes a sentence or places a

: ; ; fendanton probation for a conviction for a violent felgrgs
a) The court shall provide a maximum period for the sentencg; > ¢ h
wh?cr)1 may not exceeg the maximum temﬁ)imprisonment that éfinedin s.941.291 (1) (k)the court shall inform the defendant

could be imposed on the persangluding imprisonment autho ofgizgrrnglégf;nggts and penalties undérd.291
rized by any penalty enhancement statute. v '

(b) The court shall provide maximum period for placements973.035 Transfer to state-local shared correctional
unders.301.048 (3) (a) 1which may not exceed one year unlescilities. Any person serving a sentence of imprisonment to the

the defendant waives this requirement. Wisconsinstate prisons, a county jailcaunty reforestation camp
(c) 1. Inthis paragraph, §pe 1 prison” has the meaning giverpr a county house of correctiam serving a sentence to the inten
in 5.301.01 (5) sive sanctions program may be transferred to a state-local shared

2. The court may prescribe reasonable and necessary coff[rectionafiacility under s302.45 (1)
tions of thesentence in accordance witt861.048 (3)except the ~ 'story: 1983 a 3321989 a. 311991 a. 39

court may not specify a particularype 1 prison, jail, camp or 97304 Credit for imprisonment under earlier sentence

facility wherethe ofender is to be placed undeB81.048 (3) () for the same crime. When a sentence is vacated and a new sen

andthe court may not restrict the departmeatithority under s. ianceis imposed upon the defendant for the same crime, the

301.048(3) (b)or (c). departmentshall credit the defendant with confinement-pre
(4) MobiricaTioN. (@) The department may provide for placeviously served.

mentsunder s301.048 (3) (ajor a shorter period than timeaxk History: 1983 a. 66528

mum period specified by the court under s(8). (b). While periods of time served dueda indigens inability to post bail prior to trial )
must be credited as time served on a prison sentence imposed, a court need not credit
(b) The department may request that the court extend the Mae served by an indigentfehder against probationary confinement. Stafeiva,

mum period provided by the court under s(®). (a)or the maxi 19§V\ﬁ5ﬁ- 2((1187_053{2 Nt-_\a/2(§it423§g_tt-_ AprlJ- 19?5)- dit under thi fon wh
: H N offenaer isnotentitied to additional sentence credit under this section when:
mum period p_row_ded by th? COUI.Ft undsub. (3) (b) or both. 1) the vacated sentence was originally imposed concurrent to a separate sentence; 2)
nlessa hearing is voluntarily waived by the person, the COURe separate sentence is not vacated; 3) the vacated seistegiogposed conseeu

shallhold a hearing on the matteFhe court may not extend thetlvelyg’ the fom—vacath% sentence; ar;%é) the time thdat tshe dﬁgendagg ﬁq\;\iﬁsted was
maximumperiod of the sentence beyond the amount aIIowa@@“é%An\,ﬁg“Sf ‘5—,%%”7Sg‘Nf?ﬁSH‘??—,%eo‘s-zzSé’t vacated. Statenamar
undersub.(3) (a) Except as provided in pdc), the court may
notextend themaximum period for placements unde881.048 973.042 Child pornography surcharge. (1) In this see
(3) (a) 1.beyond a total, including the original period altl tion, “image” includes a video recording, a visual representation,
extensionsof 2 years or two-thirds of the maximum term ok positiveor negative image on exposed film, and data represent
imprisonmenthat could have been imposed on the person, whidhg a visual image.
everis less. (2) If a courtimposes a sentence or places a person on proba

(c) The court may extend under p@x) the maximum period tion for a crime under £48.050r 948.12and the person was at
for placements under 301.048 (3) (a) 1to a period not exceed least18 years of age when tloeime was committed, the court
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973.042 SENTENCING Updated 11-12Wis. Stats. 10

shall impose a child pornography surcparof $500 for each accountunder s20.455 (5)(g) the amount paid to the secretary
imageor each copy of an image associatéth the crime. The by the county treasurer under this subsection and any amount col
courtshall determine the number of imagesopies of images lectedunder sub(4).
associateavith the crime by a preponderance of the evidence and(4) If an inmate in a state prison or a person sentéocestate
withouta jury. prisonhas not paid the crime victim amdtness assistance sur
(4) After determining the amount due, the clerk of court shathargeunder this section, thdepartment shall assess and collect
collectand transmit the amount to the county treasurer undethe amount owed from the inmaseivages or other moneyAny
59.40(2) (m). The county treasurer shall then make payment &mnount collected shall be transmitted to the secretary of adminis
the secretary of administration unde£8.25 (3) (f) 2. tration.
(5) The secretary of administration shall credit sechage  ,55°% /367 20000 & 2001 a. 33 257 2011 . 260881 2013 & 20
to the appropriation account unde28.455 (5) (9j)

(6) If aninmate in a state prison or a person sentdocestate 973.046 Deoxyribonucleic  acid analysis surcharge.
prison has not paid thehild pornography surchge under this (1r) If a courtimposes a sentence or plagasraon on probation,
section,the department shall assess and collect the amount owreslcourt shall impose a deoxyribonucleic acid analysis sgiehar
from the inmates wages or othenoneys. Any amount collected calculatedas follows:
under this subsection shall be transmitted to the secretary of(a) For each conviction for a felqr§250.

administration. (b) For each conviction for a misdemear&00.

History: 2005 a. 4332013 a. 20 -
istory a 433 a (2) After the clerk of courtletermines the amount due, the
973.043 Drug offender diversion surcharge. Q) If a clerk shallcollect and transmit the amount to the county treasurer

courtimposes a sentence or placeseason on probation for a Under s59.40 (2) (m) The county treasurer shtien make pay
crime under ch943 that was committed on or after October 1mentto the secretary of administration unde5.25 (3) (f) 2.
2005,the court shall impose a droffender diversion surchge (3) All moneyscollected from deoxyribonucleic acid analysis
of $10 for each conviction. surchages shall be deposited by the secretary of administration as
(2) After determining the amount due, the clerk of court shatPecifiedin s.20.455 (2) (Lmjand utilized under £65.77
collectand transmit the amount to the county treasurer under (4) If aninmate in a state prison or a person sentd¢o@estate
59.40(2) (m). The county treasurer shall then make payment psisonhas not paid the deoxyribonucleic acid analysis sugehar
the secretary of administration undeb8.25 (3) (f) 2. under this section, the department shall assess and collect the
(3) All moneys collectedrom drug ofender diversion sur @mountowed from the inmate’wagesor other moneys. Any
chargesshall be credited to the appropriation account underamnountcollected shall be transmitted to the secretary of adminis

20.455(2) (kv) and used for the purpose of making grants tocouWaHt,'c:n-_ 1663 8. 161995 o 2011997 . 271666 4. 92003 &, 352005 4. 277
tiesunder s165.95 S0y otony a. 161995 a. 2011997 a. 271999 a. 92003 a. 332005 a. 27;

(4) If aninmate in a state prison or a person sent¢ocestate
prisonhas not paid the drugfehder diversion surchge under 973.047 Deoxyribonucleic  acid analysis require -
this section, the department shall assess and collect the amaeoents. (1f) If a court imposes a sentence or places a person on
owedfrom the inmates wages or other moneys. Any amount coprobation,the court shall require the person to providigodogical
lectedshall be transmitted to the secretary of administration. specimerto the state crime laboratories for deoxyribonucleic acid

History: 2005 a. 252013 a. 20 analysis. The court shall inform the person that he or she may
) o ) ] requestexpungement under $65.77 (4)
973.045 Crime victim and witness assistance sur - NOTE: Sub. (1f) is shown as amended eff. 4-1-15 2§13 Wis. Act 2Q Prior

charge. (1) If a courtimposes a sentence or places a persontof-1-15 it eads: )
probation, the court shall impose a crime victim and witness B8, T@ Fe0t EEee & oo o B 8 e . 040.225 ()
a53|stanceurchage. Asurchage |_mposed under this subsectio 44.20,0r s. 948.10 (1) (b), the court shallequire thé persbn to pO\’/ide a{ biologi ’
may nO_t be waived, reduced, orden forany_ reason. The sur cal specimen to the state criméaboratories for deoxyribonucleic acid analysis.
chage is the total amount calculated by adding up the amount for(1m) The results from deoxyribonucleic acid analysisaof
everymisdemeanor count and every felony count as follows: specimerprovided under this section may be usaty as autho
(a) For each misdemeanor count on which a convictionzed under s165.77 (3)
occurred $67. NOTE: Sub. (1m) is shown as amended eff. 4-1-152§13 Wis. Act 20 Prior

. - to 4-1-15 it reads:
(b) For each felony'ount on which a conviction occurred, $92. (Im) The results from deoxyribonucleic acid analysis of a specimen @r

(Im) (@) In this subsectioricivil offense” means anf@inse vided under this section may be used only as authorized under s. 165.77 (3). The
punishableby a forfeiture. state crime laboratories shall destoy any such specimen in accordance with s.

(b) If all of the following applythe court shall impose a crime®:77®): . .
victim and witness assistance surgeain addition to any forfei _, (2) Biological samples required under sufif) shall be
turethat it imposes: obtainedand submitted as specifiéuirules promulgated by the
: . . . departmentf justice under s165.76 (4)
1. The person 1s Cr@ﬂd with one or more crimes ircant NOTE: Sub. (2)is shown as amended eff. 4-1-15 013 Wis. Act 2Q Prior

plaint. to 4-1-15 it reads:
2. As a result of the complaint being amended, the person is(2) The department of justice shall ppmulgate rules pioviding for proce-
chargedwith a civil offense in lieu of one of those crimes ures for defendants to piovide specimens whenequired to do so under this sec

. . - tion and for the transportation of those specimens to the state crime laboratories
3. The court finds that the person committed that ciférafe for analysis under s. 165.77.
on or after October 27, 2007. History: 1993 a. 1698, 227 1995 a. 4401999a.9; 2005 a. 2752009 a. 202

(c) The amount of the surclyggr imposed under pdb) shall 2612013 a. 202013 2. 17%.33
be the amount specified in sufil) (a) or (b), depending on 973.048 Sex offender reporting requirements.  (1m)
whetherthe crime yhaWas the subject of the amendment undqa) Except as provided in su2m), if a court imposes sentence
par.(b) 2.was a misdemeanor or a felony or places a person on probation for any violation, or for the solici

(2) After the clerk determines themount due, the clerk of tation, conspiracyor attempt to commit any violation, unazr.
courtshall collect andransmit the amount to the county treasured40, 944, or 948 or s.942.080r 942.09 or ss.943.01t0 943.15
under $59.40 (2) (m) The county treasurer shall then make-payhe court may require the person to comply with the reporting
mentto the secretary of administration undeb%.25 (3) (f) 2. requirementsunder s.301.45if the court determines that the
The secretary of administration shall credit to the appropriatiamderlying conduct was sexuallynotivated, as defined in s.
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11 Updated 11-12Wis. Stats. SENTENCING 973.05

980.01(5), and that it would be in the interestpublic protection (a) “Co-actor” means anindividual who was a party to a

to have the person report undeB81.45 crime considered at sentencing, whether or not the individual was
(b) If a court under pafa) orders a person to comply with thechargedwith or convicted of the crime considered at sentencing.

reportingrequirements under 301.45in connection with aiola- (b) “Crime considered at sentencing” means any crime for

tion, or the solicitation, conspiracyr attempt ta&¢commit a viola which the defendant was convictedt any read-in crime, as

tion, of s.942.09and the person was under the age of 21 when diefinedin s.973.20 (19) (k)

or she committed the fefinse the court may provide that the per (2) When a court imposes a sentence am individual or

sonbe released from the requirement to comply with the reportiggacesan individual on probation for the convictionaérime, the
requirementainder s301.45upon successfully completing thecourt may prohibit the individugrom contacting victims of, wit
sentencer probation imposed for thefehse. A person success nesseso, or co-actors in, erime considered at sentencing during
fully completes a sentence if he or she is not convicted of a-sulggy part of the individua sentence or period of probation if the
quentoffense during the term of theentence. A person successcourt determines that the prohibition woube in the interest of
fully completes probation if probation is not revoked and thgplic protection. For purposes of the prohibition, the coay
personsatisfies the conditions of probation. determinewho are the victims of or witnessesatuy crime consid
(2m) If a court imposes a sentence or places a person eedat sentencing.

probationfor a violation, or for the solicitation, conspiracy or (3) |f a court issues an order under s(@), the court shall
attemptto commit a violation, of £40.22 (2)940.225 (1)(2),  jnform the individual of the prohibition anidclude the prohibi

or (3), 944.06 948.02 (1)or (2), 948.025 948.03 948.051  tjon in the judgment of conviction for the crime.

948.055 948.06 948.07 948.075 948.08 948.085 948.095 History: 2005 a. 322011 a. 267

948.11(2) (a)or(am) 948.12948.13 0r948.3Q of 5.940.302 (2) Sub.(Zf) plainly aIIowsda sedmencing counpmf;]ibit a defenldanlt from cor;]tacting

i H i ictims of a crime considered at sentencing. The statute clearly states the court ma
If. S._940.302 (2) (a) 1. bapplles, or of 940.30(_” ?40'31If the lenplosethis prtl)hibition cljuring any part of Ith% defendarsl::éntence.yThe statute alléo Y
victim was a minor and the person was noticém'’s parent, the  grants the court discretion to determine who is a victim of a crime considered at sen
court shall require the person to comply with the reportingncing. State vCampbell,2011 WI App 1§ 331 Ws. 2d 91 794 N.w2d 276
requirementsinder s301.45unless the court determines, after 4270905

hearingon a motion made by the person, that the person is
requiredto comply under s$301.45 (1m)

(3) In determining under sulflm) (a)whether it would be in

B%.OS Fines. (1) When a defendant is sentenced to pay a

fine, the court may grant permission for the paynedrihe fine,

) . . luscosts, fees, and surchas imposed under d814, to be made

theinterest of public protection to have the person report mdea/ithin a period not to exceed 60 days. Ifswch permission is

301.45 the court may consider any of the following: embodiedn the sentence, the fine, plus costs, fees, and sgeshar
(a) The ages, at the time of the violation, of the person and théhosedunder ch814, shall be payable immediately

victim of the vio_Iation.. . (Im) If thecourt orders payment of restitution and a fine and
(b) The relationship between the person and the victim of thgated payments underd¥3.2Q the court may authorize a pay

violation. mentperiod in excess of the limit imposed under .
() Whether the violation resulted in bodily harm, as defined (2) whena defendant is sentenced to pay a find is also
in s.939.22 (4) to the victim. placedon probation, the court may make the payment of the fine,

(d) Whether the victim stdred from a mentaliness or mental plus costs, fees, and surcgas imposed under cB14, a condi
deficiencythat rendered him or her temporarily or permanenttjon of probation.

incapableof understanding or evaluating the consequences of his;om) paymentainder this section shall be applied as applica
or her actions. N . . ~ blein the following order:
(e) The probability that the person will commit other violations (@) To payment of the penalty surcharuntil paid in full.

in the future. her f hat th q . be rel (b) To payment of the jail surctge until paid in full.
(@) Any other factor that the court determines may be re evant(c) To payment of part A of the crime victim and witness assist

to the particular case. ancesurchage imposed before July 2, 2013, until paid in full.

(4) If the court orders a person to comply with the reporting . - : .
requirements under 801.45 the court may order the person tq ng;)sJ—?cﬁgg??mn;ggggnbgfgiéh‘?u?;r;ez\gitlsmuanntﬁ \F/)vgiréeisnsfﬁﬁgst
continueto comply with the reporting requirements until his or het i L Lo
death. (dg) To payment of par€ of the crime victim and witness

(5) If the court orders a person to comply with the reportir%slf"st"’mCesumhage imposed before July 2, 2018til paid in

requirementainder s301.45 the clerk of the court in which the . L .

orderis entered shall promptly forward a copiythe order to the _ (dr) To payment of the crime victirand witness surchge

departmenbf corrections.If the conviction on which the order isiMPosedon or after July 2, 2013, until paid in full.

baseds reversed, set aside or vacated, the clerk of the court shal(e) To payment of the crime laboratories and drugédaforce

promptly forward to the department abrrections a certificate mentsurchage until paid in full.

statingthat the conviction has been reversed, set aside or vacatedf) To payment of the deoxyribonucleic acid analysis sur
History: 1995 a. 4401997 a. 1301999 a. 892001 a. 1092003 a. 502005 a.  chargeuntil paid in full.

277,2007 a. 16; 2009 a. 137 . . .
Cross-reference: See also chlus 9 Wis. adm. code. (fm) To payment of the child pornography surgfeauntil paid
Sex-offenderegistration as a condition of bail-jumping probation was not authén full.

rizedby s. 973.09 (1) (a). Bail jumping is mmte of the denses enumerated in the .

sex-offenderegistration statutes, ss. 301.45 or 973.048, that permit or require regis (9) TO payment of the drug abuse program improvement sur

tration,and read-in, but dismissed, sexual assaulgesaianot bring a case within chargeuntil paid in full.

s. 973.048. State Martel,2003 WI 70262 Ws. 2d 483664 N.w2d 69 02-1599 f the d ffender di .

Sub.(1m) authorizes the circuit court to require that a person convicted of specified (gm)_ To payment of the drugffender diversion surchge
crimes,includingcrimes enumerated in ch. 940, register as a $ewd if the court  until pald in full.

determinesthat the underlying conduetas sexually motivated as defined in s. . . . .

980.01(5)and if registration would be in the interest of public protection. Uvider (h) To payment of the driver improvement surgfeauntil paid

tel a read—-in dense, including sexual assault, may not serve as a basis to ordéndull.

defendanto register as a sexfehder State vJackson2012 WI App 76343 Ws.

2d 602 819 N.W2d 288 10-2689 (i) To payment of the truck driver education surgleanntil
paidin full.

973.049 Sentencing; restrictions on contact. (1) In this (j) To payment of the domestic abuse surgbamtil paid in

section: full.
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973.05 SENTENCING

(im) To payment of the global positioning system traclsng
chargeuntil paid in full.

(k) To payment of the consumer protection surgbauntil
paidin full.

(L) To payment of the natural resources surg@amtil paid
in full.

Updated 11-12Wis. Stats. 12

(4m) As provided in s767.75 (4) a child support withholding
assignmenunder state law hgwiority over any assignment or
orderunder sub(4).

(5) (@) 1. Upon entry of the assignment under gdb.(b),

unlessthe court finds that income withholding is likely to cause
the defendant irreparable harm, the court shall provide notice of

(m) To payment of the natural resources restitution sugeharth® assignment by regular mail to the last-known address of the

until paid in full.

(n) To payment of thenvironmental surchge until paid in
full.

(o) To payment of the wild animal protection surgeuntil
paid in full.

(om) To the payment of the wildlife violator compasr
chargeuntil paid in full.

(p) To payment of the weapons surafeuntil paid in full.

(q) To payment of the uninsured employer surghamtil paid
in full.

(r) To payment of the enforcement surgfeunder s253.06
(4) (c) until paid in full.

(rm) To the payment of the ignition interlock surajunder
S.343.301 (5until paid in full.

o (s) To payment of the fine and the costs &b imposed under

ch.814

(3) (&) In lieu of part orall of a fine imposed by a court, the,
courtmay stay the execution of part or all of #emtence and pro
vide that the defendant perform community service wankler
pars.(b) and(c). Any applicable driver improvement surchar
under s. 346.655 or any domestic abuse suraparunder s.
973.055shall be imposed under @14 regardless of whetheart

personfrom whom the defendant receives or will receive money
If the clerk of circuit court does not receive the money from the
person notified, the court shall provide notice of the assignment
to any other person from whom the defendant receives or will
receivemoney Notice ofan assignment under sy#) (b) shall
inform the intended recipient that, if a prior assignment under sub.
(4) (b) has been received relating to the same defendant, the recipi
entis required to notify the clerk of circuiburt that sent the sub
sequent notice of assignment that another assignment has already
beenreceived. A notice of assignment shall include a form per
mitting the recipient to designate on the form that another assign
menthas already been received.

2. If, after receiving the annual list undei565.30 (5r) (a)
the clerk of circuit court determines that a person identifiethén
list may be subject to an assignment under g)i(c), theclerk
shallinform the court of that determination. If theurt issues an
orderunder sub(4) (c), the clerk of circuit courshall send the
noticeof that order to the administrator of the lottery division of
the department of revenue, including a statement of the amount
owedunder the judgment and the name and address of the person
owing the judgment.The court shall notify the administrator of
thelottery division of the department of revenue when the-judg
mentthat is the basis of the assignment has been paid in full.

or all of the sentence has been stayed. If the defendant fails to3. Notice under this paragraph may be a notice of the court,

complywith the communityservice ordetthe court shall order the
defendanbrought before the court for imposition of sentence.
the defendant complies with the community service grdeor
shehas satisfied that portion of the sentence.

(b) The court may require that the defendant perfoommu

a copy of the executed assignment or a copy of that part of the
gourtorder which directs payment.

(b) For each payment made under the assignment under sub.
(4) (b), the persorfrom whom the defendant under the order
receivesmoney shall receive an amowgjual to the persanhee

nity servicework for a public agency or a nonprofit charitabl€ssarydisbursements, nod exceed $3, which shall be deducted

organization. The number of hours of wonlequired may not

from the money to be paid to the defendant.

exceedwhat would be reasonable considering the seriousness o{c) A person who receives notice of the assignment under sub.

the offense and any otherfehse which is read into the recatd
thetime of conviction. An order may only apply if agreed to b
the defendant and the geainization or agencyThe court shall
ensurethat the defendant is provided a written statement of t

(4) (b) shall withhold theamount specified in the notice from any
ynoneythat person pays to the defendant later trenweek after
receiptof the notice of assignment. ithin 5 days after the day on
Indnich the person pays money to the defendant, the pstsah

termsof the community service order and that the community sgendthe amount withheld to thelerk of circuit court of the juris

vice order is monitored.

diction providing notice. If the person has already received a

(c) Anyorganization or agency acting in good faith to whicimoticeof an assignment under s#) (b), the person shatetain
adefendant is assigned pursuant to an order under this subsedtienater assignment and withhottle amount specified in that
hasimmunity from any civil liability in excess of $25,000 for actsassignmenafter the last of any prior assignments is paid in full.

or omissions by or impacting on the defendant.

(4) If a defendant fails to pay the fine, surgearcosts, or fees
within the period specified under syt) or (1m), the court may
do any of the following:

Within 10 days of receipt of the later notice, the person shfly
the clerk of circuit court that sent the notice that the pelsm
receiveda prior notice of amssignment under sufg) (b). See
tion 241.09does not apply to assignments under this section.

(a) Issue a judgment for the unpaid amount and direct the clerk(d) If after receipt of noticef assignment under p&a) 1.the

to file and docket a transcript of the judgmenmithout fee. If the
courtissues a judgment for the unpaid amount, the court shall s

personfrom whom the defendant receives money fails to withhold
#igmoney or send the money to the clerk of circuit court as pro

to the defendant atis or her last-known address written notificavided in this subsection, the person miag proceeded against

tion that a civil judgment has been issued for the unpaid fine, s

underthe principal action undeh.785for contempt of court or

chargegosts, or fees. The judgment has the same force faotl efmay be proceeded against under€hgand be required to forfeit

asjudgments docketed under896.10

(b) Issue an order assigning not more than 25% of the -def
dant'scommissions, earnings, salaries, wages, pension bene

not lessthan $50 nor more than an amount, if the amount exceeds
&R0, that is equal to 1% of the amount not withheld or sent.

fits(e) If an employer who receives noticeasf assignment under

benefits under cHL02, and other money due or to be due in theub.(4) (b)fails to notify the clerk of circuit court within 10 days
futureto the clerk of circuit court for payment of the unpaid finegfteran employee is terminated or otherwise temporarily or per
surchargecosts, or fees. In this paragraph, “employer” includesanently leaves the employgiemployment, the employer may

the state and its political subdivisions.
(c) Issue an order assigning lottery prizes won by a defend

whosename is orthe list supplied to the clerk of circuit court

unders.565.30(5r) (a) for payment of the unpaid fine, surapayr
costs,or fees.

be proceeded against under the principal action undét8&for
gaptemptof court.

(f) Compliance by theperson from whom the defendant
receivesnoney with the order operates as a digphaf the per
son’sliability to the defendant as to that portiohthe defendarg’
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commissiongarnings, salaries, wages, benefits or other msmeycollectand transmit the amount to the county treasurer as provided
affected. in s.59.40 (2) (m) The county treasurer shall then make payment

(g) No employer may use an assignment under(dilfb) as tothe secretary of administration as provided B9s25 (3) () 2.
abasis for the denial of employmenta defendant, the disclyar (b) If the surchage is imposed by a municipal court, after a
of an employee or any disciplinary action against an employeeterminatiorby thecourt of the amount due, the court shall col
An employer who denies employment or disglearor disciplines lect and transmit the amount to tlreasurer of the countgity,
anemployee in violation athis paragraph may be fined not moréown, or village, and that treasurer shall make payment to the sec
than $500 and may be required to make full restitutiorihi® retaryof administration as provided in&6.0114 (1) (bm)
aggrievedperson, including reinstatement and back fRestitu (3) All moneys collected from domestic abuse sugdsr
tion shall be in accordance with%/3.20 An aggrieved person shallbe deposited by the secretary of administration 20 €37
may apply tothe district attorney or to the department of work(1) (hh) and utilized in accordance with49.165

force development for enforcement of this paragraph. — "(4) A court maywaive part or all of the domestic abuse-sur
~ () 1. Inthis paragraph, “payroll period” has the meaning givéhargeunder this section if it determines that the imposition of the
in s.71.63 (5) full surchage would have a negative impact on thiemder’'s

2. If after an assignment is infeft the defendars’employer family.

changesdts payroll period, or the defendant changes employe(rz%';i?t;%gs}wg _g- 2121(;) 219(958)59 %%32227% égo) 139171% 3-135355'1&;&1) ; 2gs6- Z2321%2
H H S, a. . a. 24 a. a. a. A
andthe new employes payroll period is diérent from the former Jogs>’ 57501 343 353 1997 a. 2735, 143 1999 2150s.672 1999 a. 1852001

employer’s payroll period, the clerk mayunless otherwise a.16 2003 a. 33139 225 326, 327, 2007 a. 2097, 127, 2011 a. 352013 a. 362
orderedby a judge, amend the withholding assignment or order so

thatall of the following apply: 973.057 Global positioning system tracking sur -
a. The withholding frequencgorresponds to the new payrolicharge. (1) If a court convicts a person undersd3.12or
period. 813.125 or a conforming municipal ordinance, the court shall

. . imposea global positioning system tracking surgeunderch.
b. The amounts to be withheld reflect tadiustment to the 814 of $200 for each &nse.

withholding frequency

()) The clerkshall provide notice of the amended withholding,

assignmenbr order under pa(i) by regular mail to the defen collectand transmit the amount to the county treasurer as provided
dant'semployer and to the defendant.

. in s.59.40 (2) (m) The county treasurer shall then make payment
History: 1977 c. 291979 c. 34111 1981 c. 2088, 352, 1983 a. 27535 1985 L : A
a.36 1987 a. 27339, 398 1989 a. 64107, 359 1991 a. 391993 a. 161995 a. 227 10 the secretary of administration as provided #6825 (3) (f) 2.

(2) (a) If the surchage is imposed by a court of record, after
e court determines the amount due, the clerthefcourt shall

438,448 1997 a. 327, 35, 148 248 1999 a9, 32; 2001 a. 1656, 105 2003 a. 139 (b) If the surchage is imposed by a municipal court, after a
5955%6%553332§22‘533 2005 a. 443.265 2007 a. 2097,2009 a. 28100 2011 yatarminatiorby thecourt of the amount due, the court shalk col

Sections973.05 (1), permitting a delay of 60 days for payment of a fine, ad@Ct and transmit the amount to threasurer of the countgity,
973.07,providing commitment to jail for nonpayment, are constitutional since th@wn, or village, and that treasurer shall make payment to the sec

courtmay stay the sentence and put the defendant on probation. The buyrd®a of s & : '
ing inability to pay is on the defendant. State exPebersen.\Blessingers56 Ws. retaryOf administration as prowded in66.0114 (l) (bm)

2d 286 201 N.w2d 778(1972). (3) All moneys collected from global positioning system

Trial courts are encouraged to use the installment method when dealing with inghcking surchages shall be deposited by the secretary of adminis
; i i by . 4 Wis. N i . .

gg”g?%??\l%sxiztg%lsgs(%%im period may exceed 60 dajlbv \tate4 Ws.  yation in s, 20.410 (1) (gL)and utilized in accordance with s.
After the defendant raised the issue of ability to pay a fine in a postconvictid®1.49

motion,a hearing was necessaryawnid an unconstitutional application of the stat f ; ;

utes. The court should considet) the financial resources of the defendant and the (4) If the moneyscollected_un(_jer this section Prove inade

burdenthat payment will impose; 2) the ability of the defendant to pay on an-instafjuateto fund theglobal positioning system tracking program

mentbasis or on other conditions to be fixed by the couth@pxtent to which pay ynders. 301.49 the department maypy rule, increase the sur
mentwill interfere with the ability of the defendant to make any ordered restitutio !
or reparation to the victim; and 4) whether there are particular reasons that make aﬁ‘h@rgwndﬂ SUb(]-) by not r_n_ore_ than 5 percent e_aCh year to cover
appropriate as a deterrent or corrective measure. Skaieshler2003 WI App 245 the costs of the global positioning system tracking program.
268Wis. 2d 192673 N.W2d 335 02-1205 History: 2011 a. 2662013 a. 165.115

A court cannot impose probation or order a defendant to perform community work
in lieu of imposing a statutorily required minimum jail senteriee Atty. Gen. 41" 973 05 Costs. fees. and surcharges. (1) Except as pro
vided in s.93.2Q thecosts,fees, and surchges taxable against

973.055 Domestic abuse surcharges. (1) If a court the defendant shall consist of the following items and no others:

imposesa sentence on an adult person or placeadult person )
on probation, regardless of whether any fine is imposed, the courf®) The necessary disbursemeatsl fees of dicers allowed

; : geau y law and incurred in connection with the arrest, preliminary
zgiug?rgﬁzg ﬁ:domestlc abuse sur nder ctB14 of $100for examinationand trial of the defendant, including, in the discretion

() 1. The court convicts the person of a violabb crime of the court, the fees and disbursements of the agent appointed to

specifiedin s.940.01 940.02 940.03 940.05 940,06 940.19 returna defendant from another state or country
940.20 (1m), 940.201 940.21 940.225 940.23 940.235 (am) Moneys expe_n_ded.by a law enforcement agency under all
940.285 940.3Q 940.305 940.3] 940.32 940.42 94043 Of the following conditions:
940.44940.45940.48 941.20 941.30 943.01, 943.011943.14 1. The agency expended the moneys to purchasateolled
943.15946.49947.01 (1)947.0120r947.01250r of a municipal Substancer controlled substance analog thats distributed in
ordinanceconforming to $940.201 941.2Q 941.3Q 943.01  Violation of ch.961
943.011 943.14 943.15 946.49 947.01 (1) 947.012 or 2. The moneys were expended in the course of an investiga
947.012% and tion that resulted in the defendantonviction.

2. The court finds that the conduct constituting the violation 3. The moneys were used to obtain evidence of the defen
undersubd.1. involved an act by the adult person against his éant'sviolation of the law
herspouse or former spouse, against an adult with whom the adult4. The agency has not previously been reimbursed or repaid
personresides or formerly resided or against an adult with whofor the expended moneys by the defendant.

theadult person has created a child; or (ar) If thedefendant violated 847.017 the moneys expended
(b) The court convicts a person unde313.12 (8) (apracon by a state or local government agency for the following activities
forming municipal ordinance. in connection with a threat underl7.017 (2)

(2) (a) If the surchage is imposed by a court of record, after 1. The response to the threat by egesicy medical persen
the court determines the amount due, the clerthefcourt shall nel, as defined in £41.37 (1) (c)
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2. The analysi®f any substance alleged to be a harmfut sub (3) If the court orders payment of restitution, collection of

stanceas defined in ©47.017 (1) costsshall be as provided under9¥.3.20
3. The medical treatmeof persons who are alleged to hav%gHistory: Sup. Ct. Order67 Ws. 2d 585, 784 (1975),979 c. 3561981 c. 352

: 85a. 29 1087 a. 347398 403 1991 a. 39269 1995 a. 2753, 448 1999 a. 5
beenexposed to an alleged harmful substance, as defined iBgSiag 2%03 a, 104139 2%073& 842009 2 12420]_1 y 35269 8 a.58

947.017(1). An accused who cancesjury trial at the last moment to accept a plegdiamisks
(av) 1. Except as provided in sutad, if the defendant violated bothtaxation of costs under s. 973.06 and assessment of jury fees under s. 814.51.

. ¥ tatev. Fostey100 Wis. 2d 103301 N.W2d 192(1981).
5'946'41by ObStrUCtlng an iter, the reasonable costs expendea A court may not order reimbursement of a law enforcement agency for routine

by a state or local law enforcement agency or gamery response investigativeactivities. State.\Peterson]63 Ws. 2d 800472 N.W2d 571(Ct. App.
agencyto respond to or investigate the false information that tH&91).

P i i ontributionunder sub. (1) (e) toward a defendsuatttorney fees payable bye
defendamprowded or the phySICal evidence that the defendacrg)ﬁnty may not be taxed in an order separate from the sentence.. Statet)168

placed. Costs allowable under this paragraph may include persefis. 5d 682 484 N.w2d 371(Ct. App. 1992).
nel costs and costs associated with the use of police ogen@r  sub. (1) (c) does not limit recovery of expert witness fees to fees for court

response/ehicles. appointedvitnesses. State 8chmaling198 Ws. 2d 757543 N.W2d 555(Ct. App.
. 995).
2. NO_ costs may be tax_able ag_alnSt a defendant under t]h|/§ court was authorized to order that a defendant pay the cost of DNA testing by
paragraphf any of the following applies: aprivate laboratory aa cost under this section. Stat@eiersdorf208 Ws. 2d 492

561 N.W.2d 749(Ct. App. 1997)95-1234
a. The defendant was cmd under 5946'4150|er because Expensesncurredby a sherif s department in transporting a witness from a-Flor

he or she recanted a report of abusive conduct, including inte# corrections facility to testify at the defendarttial were chayeable to the defend
spousalbattery as described undex. 940.19 0or 940.20 (1m,) antunders. 973.06 (1) (a). StateBender213 Ws. 2d 338570 N.W2d 590(Ct.
domesticabuse, as defined in49.165 (1) (a)813.12 (1) (am) APP: 1997)97°1095

. . For costs to be imposed under sub. (1) (am), all the listed conditions nmst.be
0r968.075 (1) (a)harassmengs defined in 813.125 (1)sexual  statev. Neave 220 Wis. 2d 786585 N.W2d 169(Ct. App. 1998)97-3486

exploitationby a therapist under 840.22 sexual assault under s. A crime prevention ganization under sub. (1) (f) is arganization designed to

; 3 ; encouragehe public to report incidences of crime to law enforcement agencies and
940.225 child abuse, as defined unde8$3.122 (1) (g)or child to assist those agencies in apprehending criminals. It does not include law-enforce

abuseunder ss948.02t0 948.11 mentagencies. State Bizzle,222 Ws. 2d 100585 N.W2d 899(Ct. App. 1998),

. . . . . _2616
. b. The defendant was a victim of abusive conduct, mcmd”? 'Sub.(1) (c) authorized the taxation of the costs of an expert‘dical examination
interspousabattery as described under®0.190r940.20 (1m)  whenthe development of that evidence was used in the prosecution of the defendant
domesticabuse, as defined in49.165 (1) (a)813.12 (1) (am) althoughthe examination was ndbne in contemplation of trial and the expert wit
0r968.075 (1) (a)harassmengs defined in $13.125 (1)sexual nesgizlg not testify State vRohe 230 Wis. 2d 294602 N.W2d 125(Ct. App. 1999),
exploitationby a therapist under 840.22 sexual assault under s.” «pishursementsand fees” are given the same meaning in sub(@Land (c).
940.225 child abuse, as defined undeB$3.122 (1) (g)or child  Whetherthe expenses associated with orders to produce a defendant are taxable “fees

abuseunder ss948.02t0948.11 and he or she was cged under of officers” under sub. (1fa) depends upon whether they are ordinarily gitito
X . . . andpayable by another or are merely internal operating expenses of a governmental
s.946.41based on information he or she omitted or false |nf0rm§hit_ State vDismuke 2001 WI 75 244 Ws. 2d 457628 N.W2d 791 99-1734

tion he or she provided during the course of an investigation inthetrial court has inherent authority to assess theafdstpaneling a jury against

the crime committed against him or her aparty The purpose of imposing jury costs is to deter disruptive practices that con
tribute to ineficiency in thecourt system. The trial court is not limited to imposing
c. The defendant was clgad under 946.41solely because costson parties, but may sanction an attorney whose conduct negligently disrupts the

his or her report did not lead to criminal s againsr acon  courts orderly administration of justice. O’Neil ¥onroe County Circuit Court,
viction of, another person. 2003WI App 149 266 Ws. 2d 155667 N.W2d 774 02-2866

Whena defendant agrees to reimburse the county for the attorney fees of standby

(b) Fees and travel allowance of withesses for the state at ¢thenselor the circuit court informs the defendant of his or her potential liability for
i ; ; : thefees and standby counsel functions as traditional defense counsel, ss. 973.06 (1)
prellmlnary examination and the trial. (e) and 973.09 (1g) give a circuit court taethority to impose the attorney fees of
(c) Fees and disbursements allowed by the ¢cowkpert wit  standbycounsel as a condition of probation. If a defendaets not agree to reim

i i i bursethe county or is not informed of the potential obligation to pay the fees of
nesses.Sectior814.04 (Z)Sha” not apply in criminal cases. standbycounsel, payment of attorney fees may not be a condition of prohatiter,

(d) Fees andravel allowance of witnesses for the defense973.06 (1) (e). When standby counsel acts primarily for the benefit of the court

i ratherthan as defense counsel, attorney fees for standby counsel are inappropriate.
:{‘;;::;?S%;?ﬁg%lﬂ{haé mglrequesttbé defendant, atthe pre G o A mpbell2006 Wi 99 264 Ws. 20 100718 N W2d 649 04-0803

Theobligation of a defendant under this section is not digeladte in bankruptcy
(e) Attorney fees payable to the defense attorney by the coumMgyterof Zarzynski,771 F2d 304(1985).
or the state.If the court determines at the time of sentencing thatRightto counsel; repayment of cost of court-appoimtednsel as a condition of

the defendang financial circumstances are changed, the colfpPaton- 56 MLR 551.

may adjust the amount in accordance wit®87.07 (1) (aand 973.07 Failure to pay fine, fees, surcharges, or costs

rulespromulgated under 877.02 (3) o or to comply with certain community  service work. If the

(g) Anamount equal to 10% of any restitution ordered undﬁﬁe’ plus costs, fees, and suraesimposed under ctg14, are
s.973.2Q payable to the county treasurer for use by the county; paid or community service work under9g3.017 (3)is not

(h) The cost of performance aftest under 968.3§ if ordered completedasrequired by the sentence, the defendant may be com
by the court. mittedto the county jail until théine, costs, fees, and surches

() If the defendant violated 3.33 (4c) 30.681 346.63 arepaid or dischayed, or the community service work under s.
350.101940.09 (1) or 940.25 any costs chged to or paid by a 943.017(3) is completed, for a period fixed by the court not to
law enforcement agency for the withdrawal of the defendangxceedé months.
blood, except that the court may riotpose on the defendant any History: 1977 c. 291979 c. 34111, 1981 c. 201983 a. 271985 a. 361987 a.
costfor an alternative tegtrovided free of chae as described in gﬂ?’gb%%g: 2 01991 2. 391993216 1995 a. 241997 a. 271999 a. 92001
5.343.305 (4) If at the timethe court finds that the defendant €0m  sections973.05 (1), permitting a delay of 60 days for payment of a fine, and s.
mitted the violation, the law enforcement agency has not @aid 973.07,allowing commitment to jail for nonpayment, are constitutional since the
beenchaged wih the costs of withdrawing the persdlbod, the iy sy e senerce n putdeerdarlon b e brden of rovng
court shall impose and collect the costs the law enforcemesdt 201 n-w2d 778(1972).
agencyreasonably expects to be djed for thewithdrawal, Whena fine and payment schedule are reasonably suited téemdefs means,
basedon the current chgesfor this procedure. Notwithstandingtheoffender carries a heavy burden of showing inability to peflf v. State34 Wis.

sub.(2), the court may not remit these costs. 2d397, 267 N.W2d 357(1978). . .
Commitmentunder this section may be consecutive to another term of incarcera

(2) Thecourt may remit the taxable costs, in whole goant. tion. State vWay, 113 Ws. 2d 82334 N.W2d 918(Ct. App. 1983).
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15 Updated 11-12Wis. Stats. SENTENCING 973.075

The 6-monthlimit on commitments under this section is the aggregate amountgsedin the commission ad crime relating to a subngerd cultural
time a defendant may be jailed for nonpayment fifie State vSchuman173 Ws. ; : ;
2d 743 496 N.W2d 684(Ct. App. 1993). resourcen violation of s.44.47.

Incarceratioras a means of collecting a fine is limited to 6 months by this section. (d) A tank vessel that violates299.62 (2)that is owned by

It was error for a court to make payment of an old, unpaid fine a condition of probati i Qi
for a new conviction when violation of probation exposed the defendant to inearcggaaers.on who, Wlth!n 5 years b.efore the. con_1m|SS|on of the current
tion of morethan 6 months. State @akley 2000 WI 37 234 Ws. 2d 528609  violation, was previously convicted of violating299.62 (2)but
N.}N.chd 786 98;1099d . iment for failure t " ees. intord if the tank vessel is encumbered by a bona fide perfected security
n the case of an order for commitment for failure to pay attorney fees, intorde eai
be constitutional this section must require a finding of ability to pay prior to any cor[r{]tereStthalt was perfECted before the date of the commission of the

mitment. The defendant must be given notice and an opportunity to be heard. Sekérentviolation and the holder of the security interest neither had

v. Helsper 2006 WI App 243297 Ws. 2d 377724 N.W2d 414 06-0835 knowledgeof nor consented to the commission of that violation,
) ] ) the holder of the security interest shall be paahn the proceeds
973.075 Forfeiture of property derived from crime and of the forfeiture.

certain vehicles. (1) The following are subject to seizure and (e) Any recording, as defined in®43.206 (5)created, adver
forfeiture under ss973.075to 973.07r _ tised, offered for sale or rent, sold, rented, transported of pos
(a) All property real or personal, including moneised in the  sessedn violation of s5943.207t0 943.209r 5.943.49and any
courseof, intended for use in the course of, or directlindirectly  electronic,mechanical or other device for making a recording or
derivedfrom or realized through the commission of any crime for manufacturing, reproducing, packaging or assembdng
(b) 1m. Except as provided subd.2m, all vehicles, as recordingthat was used tfacilitate a violation of s943.207to
definedin s.939.22 (44)which are used in any of telowing 943.209r s.943.49 regardless of the knowledge or intent of the

ways: personfrom whom the recording or device is seized. If a device
a. To transport any property or weapon used or to be usedSgpjectto forfeiture under this paragraph is encumberedtmyna
receivedin the commission of any felony fide perfected security interest that was perfected before the date

of the commission of theurrent violation and the holder of the
securityinterest neithehad knowledge of nor consented to the
commission of that violation, the holder of the security interest
shall be paid from the proceeds of the forfeiture.

(2) A law enforcement iter may seizeproperty subject to
- . . this section upon process issued by any court of record having

d. In the commission of a crime relating to a sulgedcul  jyrisdiction over the property Except for vehicles used the
tural resource in violation of €4.47 commissionof a crime in violation of s940.302 944.30 (1m)

e. To cause mor¢han $2,500 worth of criminal damage t44.31 944.32 944.33 944.34 948.02 948.025 948.05
cemeteryproperty in violation of $943.01 (2) (djor943.012 948.051 948.055 948.06 948.07 948.08 948.09 948.1Q

f. In the commission of a crime undeB4$3.12 (8)813.122 948.12 or 948.14 seizure without process may be made under

b. In the commission of a crime undeP46.70

c. In the commission of a crime in violation of®0.302
944.30(1m), 944.31 944.32 944.33 944.34 948.02 948.025
948.05 948.051 948.055 948.06 948.07 948.08 948.09
948.10 948.12 0r948.14

(11), 813.123 (10)813.125 (7)813.128 (2)or 940.32 any of the following circumstances:
g. In the commission of a crime unde®43.75 (2)or (2m). (a) The seizure is incident to an arrest or a search under a search
h. In the commission of a crime unde©48.07 warrantor an inspectiorunder any administrative or special

2m. a. No vehicle used by any person as a comraorer Inspectionwarrant. i . .
in thetransaction of business as a common carrier is subject to for (b) The property subject to seizure has been the subject of
feiture under ss973.075to 973.077unless it appears that thePrior judgment in favor of the state.
owneror other person in chge of the vehicle had knowledge of (c) The oficer has probable cause to believe that the property
or consented to the commission of the crime. is directly or indirectly dangerous to health or safety

b. No vehicle is subject téorfeiture under ss973.075to (d) The oficer has probable cause to believe that the property
973.077by reason of any act or omission established by the owneas derived from or realized throughcrime, or was used in a
of the vehicle to have been committed or omitted without his efime under s948.07 or that the property is\&hicle which was
herknowledge or consent. usedto transport any property or weapon used dreaised or

c. If forfeiture of a vehicle encumbered by a bona fide pefeceivedn the commission of any felonwhich wasused in the
fectedsecurity interest occurs, the holder of the security interé@mmissionof a crime relating to a subnged cultural resource
shall be paid from the proceeds of the forfeiture if the securit}) Violation of s.44.47 whichwas used in the commission of a
interestwas perfected prior to the date of the commission of tg@Me under s.948.07 or which was used to cause more than
crimewhich forms the basis for the forfeiture and he or she neithif500worth of criminal damage to cemetery property in viola
hadknowledge of nor consented to the act or omission. tion of 5.943.01 (2) (djor 943.012

(bg) Any propertyusedor to be used in the commission of a_(3) If there is a seizunender sub(2) or s.342.30 (4) (a)pro-
crime under $943.74 943.75 (2)or (2m), or 948.07 but if the ceedingsunder s.973.076shall be instituted. Properseized
propertyis encumbered by a bona figerfected security interest Underthis section or $42.30 (4) (aJs not subjecto replevin, but
thatwas perfectetiefore the date of the commission of the currefft d6€med to be in the custody of the shefithe county in which
violation and the holder of the security interest neither had knovf1€ S€izurewas made subject only to the orders and decrees of the
edgeof nor consented to the commissiontiodt violation, the courthaving jurisdiction over the forfeiture proceedings. When

holderof the security interest shall be paid from the proceedsRJPPeryis seized under this sections.342.30 (4) (a)the person
the forfeiture. seizingthe property may do any of the following:

(bm) Any property used in the commission of a crime under (&) Place the property under seal. _ _
s.813.12 (8)813.122 (1),813.123 (10)813.125 (7)813.128 (2)  (b) Remove the property to a place designated by it.
or 940.32 but if the property is encumbered &yoonafide per (c) Require the shefibf the county in which the seizure was
fected security interest that was perfededore the date of the madeto take custody of the property and remove it to an appropri
commissionof the current violation and the holder of the securitgttelocation for disposition in accordance with law
interestneither had knowledge ofor consented to the commis  (4) When property is forfeited under €3.075t0 973.077
sionof that violation, the holder of the security interest shall Rfie agency seizing the property may sell the propiay is not
paid from the proceeds of the forfeiture. requiredby law to be destroyed or transferred to another agency
(c) All remote sensing equipment, navigational devices, surhe agency may retain any vehicle forfiolal use or sell the
vey equipment and scuba gear and any other equipment or devigkicle. The agency seizing the property may deduct 50% of the
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amountreceived for administrative expensidsseizure, mainte determinatiorthat the money constitutes contraband, a local law enforcementy
nanceof custody advertising and court costs and the costs §foulddispose of the money as unclaimed property undi.66 (2). OAG 10-09

investigationand prosecutioreasonably incurred. The remain gﬁom Forfeiture proceedings. (1) CIVIL FORFEITURES.

dershall be deposited in the school fund as the proceeds of{he? o ;
feiture. If the property forfeited under s873.075to0 973.077is Type of action; wher bought. In an action brought to cause
money,all the money shall be deposited in the school fund, € forfeiture of any property specified in342.30 (4) (apr s.
Y, . y P * 973.075(1), the court may render a judgment in rem or against a
_(5) All forfeitures under s873.075t0973.077shall be made party personallyor both. The circuit court for the county in which
with due provision for the rights of innocent persons under s eproperty was seized shall have jurisdictamer any proceed
(1) (b) 2m, (bg), (bm), (d) and(e). Except as provided isub. jngsregarding the property when the action is commenced in state

(5m), any property seized but not forfeited shall be returned to #§yt. Any property seized may be the subject of a federal forfei
rightful owner Any person claiming the right to possession of;re action.

propertyseized may apply for its return to the circuit court for the (b) Commencementl. The district attorney of the county
countyin which the propertyvas seized. The court shall orde(Nit .

; ; . 2 hin which the property was seized or in which the defendant is
suchnotice as it deems adequate to be given the district attorney,ictedshall commence the forfeiture actiaithin 30 days
andall persons who have or may have an intdéresite property

dshall hold a hearing to h Il claims to its t hafterthe seizure of the property or the date of conviction, which
andshall hold a hearing 1o hear all claims 10 ItS rue OWNershilyerjs earlier except that the defendant may request that the for
If the right to possession is proved to the cewdtisfaction, it ¢,

; .- feiture proceedings be adjourned until after adjudication of any
shallorder the property returned as sooprtically possible if: 3rgeconcerning a crime whichvas the basis for the seizure of

(a) The property is not needed as evidenc# aeeded, satis the property The request shall be granted. The forfeiture action
factory arrangements can be made for its return for subsequentstsgll be commenced by filing a summonsmplaint and ditlavit

asevidence; or of the person who seized the property with the clerk of circuit
(b) All proceedings in which it might be required have beetourt, provided service of authenticated copies of those papers is

completed. madein accordance with cl801 within 90 days after filing upon
(5m) (a) In this subsection: the person fronwhom the property was seized and upon any per

1. “Forfeiture action deadline” means the 30th day after t§8" known to have a bona fide perfected security interest in the

seizureof the property orif the property was seized agesult of property.

acriminal conviction, the 30th day after the date of the conviction. 2- Upon service of an answéhe action shall be set for hear
2. “Prosecutor’ means theistrict attorney qrin counties ing within 60 days of the service of the answer but may be eontin

havinga population of 500,000 or more, the district attorney or tHgdfor cause or upon stipulation.of the parties. .
corporationcounsel. 3. In countieshaving a population of 500,000 or more, the dis

3. “Victim” means the owneas defined in 943.206 (2)of trict attorney or the corporation counsel may proceed under subd.

the sounds in a recordirgescribed in sulfl) (e)or, if the record

ing is seized irconnection with an investigation or prosecution of . 4. 1f no answer is served or no issue of law or fact has been
aviolation of $.943.208 the performance owner joined and the time for that service or joining issue has expired,

or if any defendant fails to appear at trial after answering or joining

b) If a recording involved in a violation of s843.207to . . A :
94§.%09is forfeited tghe shefibf the county in which the record gsgeo,;he courtmay render a default judgment as provided in s.

ing was seized shall destroy it after the completion of all precee . .
9 Y P b (2m) CRIMINAL FORFEITURES. (@) In addition to any penalties

Ingsin which the recording might be required as evidence. derthis chapterthe court shall, with due provision for the rights

: ) . u
(c) If, by the forfeiture action deadline, a summons, complaift : P
andaffidavit have not been filed under@73.076 (1) (b) 1with Epér;gog%‘t(E;':Sgcr‘csorgg’necre‘cwfﬁtﬁé; ?8’ g;od'“zg;fy specified in

respecto property seized under st (e) the prosecutor shall (b) A criminal complaint must allege thetent of property

notify the victim, ifknown, by certified mail no later than 7 days_ \: h X ; h
after the forfeiture action deadline. The prosecutor shall thehPiectto forfeiture undethis subsection. At trial, the court or the
y shall return a special verdict determining éxéent of prop

returnthe property to the person from whom it was seized ro e ' h ) . . .
property P erty, if any, that is subject to forfeiture under this subsection.

lier than 60 days and riater than 90 days atfter the forfeltureWhena special verdict contains a finding of property subject to a

actiondeadiine unless one of the following applies: forfeiture under this subsection, a judgment of criminal forfeiture

1. A court has entered an order prohibiting the return of the | pe entered along with the judgmentaohviction under s.

propertyor requiring it to be conveyed to another person. 972.13

2. Theproperty is needed as evidence in a criminal preceed () an injured person has a right or claim to forfeited property
ing and is likely to be unavailable for use as evidencetifrned ; the proceeds derived from forfeited property understhizee

tothe person from whom it was seized. ' tion that is superior to any right or claim the state has iptog
(6) Sections973.075t0 973.077do not apply to crimes com erty or proceeds. This paragraph does not grant the injured person
mitted under ch961 priority over state claims or rights by reason of a tax lien or other

History: 1981 ¢. 2671985 a. 245258 1987 a. 3481989 a. 2631993a. 92169, phasisnot covered by this section or by9§.3.0750r 973.077 All
253'629%612995 a. 290148 1997 a. 35285 19992. 4351, 186 2001 a. 1L 2013 ipytq titles, and interest in property specified i93.075 (1)

The critical inquiry under sub. (1) (b) is not whettiee vehicle was used in a crime, VEStin the state upon the commission of the act giving rise o for
butwhether property carried by the vehicle was used in a crime. S@rev971 feiture under this subsection.

Oldsmobile Cutlass59 Ws. 2d 718464 N.W2d 851(Ct. App. 1990). d) Anini d . t titi th tf
Theforfeiture of amotor vehicle under sub. (1) (b) did not violate the constitutional (d) An injured or innocent person may petition the court for

guaranteesgainst excessive punishment. Statdammad212 Ws. 2d 343569 re”ﬁ‘f_fl’Qm thejudgment_ O_f criminal forfeiture ent@_l’?d under. par
N.W.2d 68 (Ct. App. 1997)95-2669 b) within 30 days after it is entered. The person filing the petition

Ownershipunder sub. (1) (b) 2. (renumbered sub. (1) (b) 2m. b.) is not controll s P
by legal title, but will be found based on consideration of possession, title, cont sthe burden of sa“Sfymg or convincing to a reasonable cer

andfinancial stake. State Kirch, 222 Ws. 2d 598587 N.W2d 919(Ct. App. 1998), tainty by the greater weight dhe evidence that the person has a
98-0582 bonafide perfected security interesttime property subject to for

A punitive forfeitureviolates the prohibition against excessive fines in the U.§.: ; . ;
constitutionif it is grossly disproportional to the gravity of the defendaafense. Sfenure in 5.973.075 (L)or any other property subjectfturfeiture

Whethera forfeiture is faim excess of the maximum fine is a factor appropriately corin SUD.(4).  The court may order that a person with a bona fide per
g'gggds-asme v Boyd, 2000 WI App 208238 Ws. 2d 693618 N.W2d 251  fectedsecurity interest bpaid from the proceeds of the forfeiture

A law enforcement agency may not retain unclais@draband money for its own c_)r any other equitable relief necessary so as to do substantial jus
use. In the absence of an asset forfeiture procedditigted by the state or a judicial tice to the person.
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(3) BURDENOFPROOF. The state shall have the burden of satisentencer impose sentence under93.3.15and stay its exeeu
fying or convincing to a reasonable certainty by the greater weidjion, and in either case place the person on probation to the-depart
of the credible evidence that the property is subject to forfeitureentfor a stated period, stating in the order the reasons therefor
unders.973.075t0 973.077 The court may impose any conditions which appear to be reason

(4) ACTION AGAINST OTHER PROPERTYOF THE PERSON. The able and appropriateTheperiod of probation may be made eon
courtmay order the forfeiture of any other propestya defendant Secutiveto a sentence on a fiifent chage, whether imposed at
up to the value of property found by the court to be subject to féhe same time or previouslyf the court imposes a term of preba
feiture under s973.075if the property subject to forfeiture meetsion under sub(2) (a) 1.or2. or(b) 2, it shall place its reasons for

any of the following conditions: doing so on the record.
(a) Cannot be located. (b) If the court places th_e person on probation, the court shall
(b) Has been transferred conveyed to, sold to or deposited?rde”he person to pay restitution unded73.2Q unless the court
with a 3rd party finds there is substantial reason not to order restitution as acondi

(©) Is beyond the jurisdiction of the court tion of probation. If the court does not require restitution to be

d) Has b b iallv diminished i | il . ii)aidto a victim, the court shall state its reason on the record. If
(d) Has been substantially diminished in value while notin thge court does require restitution, it shall notify the departroént
actualphysical custody of the law enforcement agency

. ! justiceof its decision if the victim may be eligible for compensa
(e) Has been commingled with other property that cannot Ben under subchi. of ch. 949

divided without difficulty. ( . . . A .
e . . . ¢) When a person is convicted of any crime which is punish
a Té?"fggglg%z%ff Zgipifgﬂdl%%Sl"gsé_zg&"' (1984)1985 a. 2451989 able by life imprisonment, the court shall not place the person on

Judicial Council Note, 1984:Sub. (2) (ahas been amended by allowing 60Aday5pl‘0bati0n.

afterthe action is commenced for service of the summons, complaintfadaliaf f ; ;

on the defendants. The prior statute, requiring service With'da@@pafter seizure (d) Ifa person IS CQI‘I\_/ICIEd of a_rf(mse that prowdes a me_mda_

of the propertywas an exception to the general rule of s. 801.02 (2), stats. [Re Ortf2Fy Or presumptive minimum period of one year or less of impris

effectiveJan. 1, 1985] onment,a court may place the person on probation undeaar
Section801.15 (2) governs extensions of time after the time for setting a heariﬁgthe court requires as a condition of probation that the person

82383259“' State.\Elliot, 203 Ws. 2d 95 551 N.W2d 850(CL App. 1396) be confined under éut(4) for at least that mandatory or pre
Undersub. (2) (a), “adjudication” occurs at the moment of a findifguilt or  sumptiveminimum period. The person is eligible to egood

innocenceby a circuit court and does not embrace an apgfemlconviction. Sub. : ; :

(2) (a) does not contemplate adjournment of forfeiture proceedings pending an apgggﬁ credit calculated under 302.43regarding theperiod of con

of the underlying criminal conviction. StateGne 1997 Ford F-150003 WI App  Tinement.

128 265 Ws. 2d 264665 N.W2d 411, 02-2685 (e) The court may impose a sentence und@r3.032 stay its
executionand place the person on probation. A court may net pro

saryfor the state to negate any exemptiorexception regarding vide that a condition of any probation involves participatiotha
any crime in any complaint, information, indictment or othefntensivesanctions program. .
pleadingor in any trial, hearing or other proceeding unger _ (1d) If a person is placed on probation for a felony or for any
973.076 The burden of proof cﬂny exemption or exception isV|0|at|0n Of Ch940, 948, Or96:L the person, hIS or her reSIdence,
uponthe person claiming it. andany property under his or her control may be searchedsiy a
(2) In the absence of prodtiat a person is the duly authorizednforcemenbfficer at any timetluring his or her period of super
holderof an appropriate federal registration or order formptire  ViSionif the oficer reasonably suspects that the person is commit
sonis presumed not to be the holder of the registration or forA{!9: 'S a(?qut tOfCOfTE)mI.t, or has commk:tted 3 crmgea VIOIa;trl:;snt
Theburden of proof is upon the person to rebut the presumpti@h & condition of probation. Any search conducted pursuahisto
(3) No liability is imposed by s973.075t0973.077upon any Subsectiorshall be conducted in a reasonable manner andhotay

authorizedlaw enforcement diter or employee engaged in th bearbitrary capricious, or harassing. A law enforcemaificer
) ploy 9ag &who conducts a search pursuant to this subsection shall, as soon
lawful performance of duties.

History: 1981 c. 267 33 rE)Sractlcable after the search, notify the department of correc

973.08 Records accompanying prisoner . (1) Whenany (1g) If the court places the person on probatibe,court may
defendants sentenced to the state prisons, a copy of the judgmegfiuire,upon consideration of the factors specified i87%3.20
of conviction and a copy of any order fagstitution under s. (13) (a)2.t05,, that the probationer reimburse the county or the
973.20shall be delivered by thefiler executing the judgment to State,as applicable, for any costs for legal representation to the
thewarden or superintendent of the institution whenpttigoner  countyor the state for the defense of the case. In order to receive
is delivered. this reimbursement, the county or the state public defender shall

(2) Thetranscript ofany portion of the proceedings relating t@?rovide a statement of its costs of legal representation to the
the prisoners sentencing shall be filed at the institution witha® defendantnd court within the time period set by the court.
daysfrom the date sentence is imposed. (2) The original term of probation shall be:

(3) Thetranscriptof all other testimony and proceedings upon (a) 1. Except as provided in suld, for any of the following
orderof a court shall be delivered to a prisoner within 120 days wfisdemeanorgjot less than 6 months nor more than 2 years:
his or her request. a. A misdemeanor thahe defendant committed while pos

(4) Thetranscriptof all other testimony and proceedings uposessinga firearm.
orderof a court shall be delivered to the department within 120 b. A misdemeanor that was an actdwfmestic abuse, as
daysof its request. definedin s.968.075 (1) (a)

(5) Theclerk of court shall file or deliver a transcript under ¢ A misdemeanor under®40.225 (3mpr ch.948

sub.(2), (3) or (4). d. A misdemeanor under 23.33 (4c)or (4
istory: _1-80- . . p) (e) 30.681
zzilitgé)é. algg]é €. 298.26 (1) 1977c. 187 Sup. Ct. Orderef. 1-1-80;1979 c. 30.684 (5), 350.101 350.104 (5’) or 350.170r a misdemeanor
Fora court order tbe entered under sub. (3), at a minimum a requesting prisori¢gnders. 346.63to which s973.09 (1) (d)applies.
mustshow that he or she either never received, or was denied, accesetuésted 1im. Except as provided in sutitl, for Class Amisdemeanors

documents.State vWilson, 170 Wis. 2d 720490 N.W2d 48(Ct. App. 1992).
PP not covered by subd.., not lesghan 6 months nor more than one

973.09 Probation. (1) (a) Except as provided in péc) or Year.
if probation is prohibited for a particularfefse by statute, if a 1r. Except as provideith subd2., for misdemeanors not cov
personis convicted of @rime, the court, by ordemay withhold eredby subdl. or 1m. not more than one year

973.077 Burden of proof; liabilities. (1) It is not neces
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2. If the probationeis convicted of not less than 2 nor moref probation for a stated period or modify the terms and conditions
than4 misdemeanors at the same time, the maximum original tesfrprobation.
of probation may be increased by one ydéthe probationeris 4, If the court does not extend or modify the termproba
convictedof 5 or more misdemeanors at the same time, the-majbn under subd3., the court shall issue a judgment for the unpaid
mumoriginal term of probation may be increased by 2 years. surchargeand direct the clerk of circuit court to file and enter the
(am) Notwithstanding pafa) 1. d, and except as provided injudgmentin the judgment and lien docket without fee. If the court
par.(a) 2, for a misdemeanor punishable unded46.65 (2) (am) issuesa judgment for the unpaid surceay the court shall sertd
4., not less than 6 months nor more than 3 years. the department a written notification thatcévil judgment has

(ar) Notwithstanding pata) 1r, and except as provided in parbeenissued for the unpaid fees. The judgmentthesame force
(a) 2, for a violation punishable underdi.3.12 (8)or813.125(7), andeffect as judgments entered unde8@6.10
not less than 6 months or more than the period of the injunction(bm) 1. At least 90 days before the expiration date of a proba
issuedunder s813.120r 813.125 tioner’s period ofprobation, the department may notify the-sen
(b) 1. Except as provided in sufad. for felonies, not less than tencing court andthe district attorney that a probationer owes
oneyear nor more than either the maximum tereaffinement Unpaidfees to the department unde884.074
in prison for the crime or 3 years, whichever is greater 2. Upon receiving notice frorthe department under sulid.
2. If the probationer is convicted of 2 more crimes, includ  the court shall schedule a probation review hearing to be held

term of probation may béncreased by one year for each felonprobationereither pays the fees before Seheduled hearing date
conviction. or voluntarily waives the hearing. A waiver of a probation review

hehearing undethis subdivision shall include an acknowledgement

(2m) If a court imposes term of probation in excess of t . . ; .
: : : : p the probationer that waivenay result in an extension of the
maximumauthorized by statute, the excess is void and the ter %bationperiod, a modification of the terms and conditions of

probationis valid only to the extent of theaximum term autho P

rized by statuteThe term is commuted without further proceedpmb"jltlonor a revqcatlon .Of proba_tlon.
ings. 3. At a probation review hearing under suBdthe depart

(3) (a) Prior to the expiration of any probation period, thCﬁwenthasthe burden of proving that the probationer owes unpaid

: eesunder s304.074and the amount of the unpaid fees. If the
court, for cause and by ordemay extend probation for a state epartmeniproves by a preponderance of the evidence that the

periodor modify the terms and conditions thereof. obationerwes unpaid fees under3®4.074 the court mayby

. . r
(b) The department shall notify the sentencing court, ary pgrrder,extend the period of probation for a stated period or modify
sonto whom unpaid restitution is owed and the district attorngie terms and conditions of probation.

of the status of the ordered restitution payments unpaid at least 904

daysbefore the probation expiration date. If payment as ordergdl, | jar subds., it shall issue a judgment for the unpaid fees and
hasnot been made, the court shall hold a probation _rewew_hearmgactthe clerk of circuit court to file and enter the judgment in the
prior to the expiration date, unless the hearing/ountarily judgmentand lien docket, without fee. If the court issues a-judg
waivedby the probationer witthe knowledge that waiver may o nifor the unpaid fees, the court shall sentheodepartment a

resultin an extension of the probation period or in a revocation itten notification that a civil judgment has been issued for the

probation. If the court doesiot extend probation, it shall issue : . .
judgment for the unpaid restitution and direct the clerk of circaLI epne:ggﬁfesré;— Pa?ltgigrr;%rét fg s the same force arfé@fas judg

court to file and enter the judgment in the judgment and lien ) . .
docket, without fee, unless it finds that the victim has already, (€) Any of the following may constitute cause for the extension
recovered a judgment against the probationer for the damaé/EQrObat'on: _ ] )
coveredby the restitution orderlf the court issues a judgment for 1. The probationer has not made a good faitbrefo dis

the unpaid restitution, theourt shall send to the person at his othargecourt-ordered payment obligations orpay fees owed
herlast-known address written notification that a civil judgmerntnders.304.074

hasbeen issuetbr the unpaid restitution. The judgment has the 2. The probationer is not presently ablertake required resti
sameforce and déct as judgments entered unde8®6.10 tution payments and the probationer and the person to whom resti

(bg) 1. Atleast 90 days before the expiration date of a proHtion is owed consent to the performamdecommunity service
tioner’s period of probation, thdepartment shall notify the sen Work under sub(7m) in satisfaction of restitution ordered for that
tencing court and district attorney that a probationer owes &@rsonjfor which an extended period of probation is required.
unpaid surchage imposed under €73.045 Upon receiving 3. The probationer stipulatés the extension of supervision
noticefrom the department, the court shall schedule a probatiand the court finds that extension would serve the purposes for
review hearing to be held before the expiration date optiveod which probation was imposed.
of probation unless the probatio_ner either pays thge unp_aid sur(d) The court may modify a persemeriod of probation and
chargebefore the scheduled hearing date or voluntarily waives tigchargethe person from probation if all of the following apply:
hearing. A waiver of a probation review hearing under this para 1 The department petitions the court to disghahe person
graphmust include an acknowledgment by the probatitonat gom probation.
waivermay result in an extension of the probation period, a-modi . .
fication of the terms and conditions of probation, or a revocati% .2'd The probatloner has completed 50 percent of his or her
of probation. riod of probatlon. o N _

2. If the court does not extend probation, the court shall iss‘i‘h%t:\%/\-/e:—:ggtr%bitrlm%nseénqu Csir?tlsgl)elﬂ'ta” conditions of probation
a judgment for the unpaid surcparand direct the clerk of circuit y I g court. -
court to file and enter the judgment in the judgment and lien 4. The probationer has satisfied all rules and conditins
docket. The judgment has the same force afebehsudgments Probationthat were set by the department.
enteredunder s806.10 5. The probationer has fulfilled all financial obligationshts

3. Ata probation review hearing scheduled under slipthe  ©F her victims, the court, and the department, including the pay
departmentas theburden of proving that the probationer owe§'€ntof anyfine, forfeiture, fee or surchge, or order of restitu
anunpaid surchge imposed under §73.045and the amount of 10" . . . .
the unpaid surchae. If the department proves by a preponder 6. The probationer is not required to register und@@s.45
anceof the evidence that the probationer oveesunpaid sur (3m) (a) In this subsection, “victim” has the meanigigen
chargeunder s973.045 the court mayby ordeyextend the period in s.950.02 (4)

. If the court does not extend or modify the termproba
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(b) When a court receives a petition unsign.(3) (d), the clerk (5) When the period of probation for a probationer has
of the circuit court shall send a notice of hearing to the victim ekpired,the probationer shall be discgad from probation and
the crime committed by the probationéfrthe victim has sub the department shall do all of the following:

mitted a card under pafc) requesting notification. The notice () If the probationer was placed on probation for a felony
shallinform the victim that her she may appear at any hearingssuethe probationer one of the following:

scheduledunder sub(3) (d) and shall inform the victim of the 1. A certificate of dischae from probation for the felony for

mannerin whichhe or she may provide a statement concerning %ich he or she was placed on probationaifthe time of dis

modificationof the probationés term of probation. The clerk of : : :
thecircuit court shall make a reasonable attempt to send the noﬁfﬁ%rge,the probationer is on probation or parole for anotéler

f hearing to the last-k dd o tmarked at - i . . . .
O heanng 1o the 'ast known acaress o 'M, postmarked & 2. A certificateof final dischage if, at the time of dischge,

least10 days before the date of the hearing. ; A >
The director of state courts shall design and prepare cat%e prqbatloner 1S not on probation or parolt_e _fqr another_ felony
© 9 prep Tertificate of final discha@e under this subdivision shall list the

Tr?r ahyéﬁtltweto rsoebr;:.ct)?]é?e (;I:rcko(r)]f Fgﬂgéugn%oggnizrntche%%?&y civil rights which have been restored to the probationer and the
in whl p . W Vi : civil rights which have not been restored to the probationer

shall have space for a victim to provides or her name and . . .

addressthe name of the applicable probatigremd any other  (b) If the probationewas placed on probation for a misde

informationthat the director of state courts determines is necdg&anornotify the probationer that his or her periocpedbation

sary. The director of state courts shall provide the cards, withdt@Sexpired.

chargeto clerks of circuit court. Clerks of circuit court shallpro  (€) In all cases, notify the court that placed the probationer on

vide the cards, without chge, to victims. ttims may send com probationthat the period of probation has expired.

pleted cards to the clerk of the circcdturtfor the county in which ~ (7m) (a) Exceptas provided in £43.017 (3)the court may

the probationer was convicted and sentenced. All court recom@gjuireas a condition oprobation that the probationer perform

or portions of records that relate to mailing addresses of victimsmmunityservice work for a public agency or a nonprofit chari

arenot subject to inspection or copying undet%35 (1) tableorganization. The number of hours of work required may not
(4) (a) The court may also require as a condition of probatiéxceedwhat would be reasonable considering the seriousness of

that the probationer be confined during such period of the termtlag offense and any otherfehse which is read into the recad

probation as the court prescribes, but not to exceed onemar thetime of conviction. An order may only apply if agreed to by

court may grant the privilege of leaving the county jail, Hubeihe probationer and the ganization or agencyThe court shall

facility, work camp, or tribal jail during the hours or periods ognsurethat the probationer is providedwritten statement of the

employmentor other activity undes.303.08 (1)while confined termsof the community service order and that the community ser

underthis subsection. The court may specify the necessary afice order is monitored!f the court requires the conditions pro

reasonabléhours or periodsluring which the probationer may vided in this subsection and si{#), the probationer reduces the

leavethejail, Huber facility work camp, or tribal jail or the court periodof confinementunder sub(4) at a rate of one day for each

may delegate that authority to the sHerifi those counties with 3 days of work performed. A day of work equals 8 hours of work

outa Huber facility under €03.09 a work camp under 803.1Q  performed.

or an agreement under302.445 the probationer shall be con  (b) Any omanization or agency actirig good faith to which

fined in the county jail. In those counties with a Huber facility probationer is assigned pursuant to an order under this subsec

unders.303.09 the sherifshall determine whether confinementtion has immunity from any civil liability in excess of $25,000 for

underthis subsection is to be in that facility or in the coyatly  actsor omissions by or impacting on the probationer

In those counties with a work camp undeB@3.1Q the sherff  History: 1971 c. 2981979 c. 19, 189, 238, 355, 356 1981 c. 5088, 326, 352,

shalldetermine whether confinement is to be in the work camp 33584919?1?-2 ?11593' 1253,1346?’3%395338 i%ig ;-1})3%1982743-2 i‘lé?gfal 383 41227
s 3 a. a. a. ; a. 24 X ; a.
thecounty jail. The sheffifmay transfer persons confined unde 1 286 1999 a. 958, 69, 186 2001a. 16 104 109, 2003 &, 33121, 139, 141: 2005

this subsection between a Huber facility or a work camp and #es, 149 451; 2007 a. 2084; 2009 a. 28100, 2011 a. 38 266 2013 a. 2079.
countyjail. In those counties witAn agreement under302.445 Judicial Council Note, 1981:A cross-reference to s. 973.15 has been instrted

; ; ; : clarify that the provisions of that statute govern the imposition of sentence even
the sherif shall determine Whetherplarson who is confined underthoughthe court stays execution of the sentence under this statute. [Bill 341-A]

this SUbse.Ction. but WhP is not subjéatan .or.der under pgb) ijS Judicial Council Note,1987: Sub. (1g) is amended to require the court to consider
to be confined in the tribal jail or the counajl, unless otherwise thedefendant ability to pay when ordering reimbursement of the costs of legal rep

i i i resentation.
prowdedunder the ag.reement' In t.hose Countles’ the éhtmf Sub.(3) (c) specifies grounds for extending probation. The availabilitycofila
transferpersons confined under this subsecbetween a tribal jydgmentfor unpaid restitution enforceable by the victim under s. 973.20 (1), stats.,
jail and a county jail, unless otherwise provided under the -agregpstantiallyreduces the necessity of extending probation solely for the purpose of
ment. enforcing court-ordered payments, a practice of questionable céesttieéness.
Seelegislative audit bureau report No. 85-10, April 15, 1985, at 17-18. Probation
(b) With the consent of the department and when recoimay,howeverbe extended upon stipulation of the defendant, to enforce community
mendedn the presentence investigation, the court may order t|?g icein satisfaction of restitution, or when the probationer has not made a good

afelony ofender subject to this subsection be confimeal facit  gos g‘;‘;fg;_"[g“?af\ﬁ{gggg““"” or other payments. HuggeSitate 83 Ws. 2d 790

ity located in the city of Milwaukee undei381.130r301.16 (1q) The terminology of work-release under sub. (4) Butierlaw privileges under
for the purpose of allowing thefehder tocomplete an alcohol s.56.08 [now s. 303.08] cannot beed interchangeably without the danger of an
andother drug abuse treatment program. inappropriatesentence. Mgling v. State,73 Ws. 2d438 243 N.w2d 420(1976).
. . . . . . . _Claimsof credit for pretrial or preconviction incarceration mayniede only as
(c) While subject to this subsection, the probationer is subjegkentences imposed, and not to periodsoafinementduring nonworking hours
to s.303.08 (1) (3) to (6), (8) to (12), and(14) or to $.303.1Q  imposed as a condition of probation under sub. (4). Full confinement for one year
whicheveris applicable, to all theules of the facility to which the as2 condition of probation is not authorized under sub. (4). St&vdemans;3

VTS : > O] Wis. 20 514 243 N.W2d 220(1976).
probationeiis confined, and to the discipline of the department, If 5 probation condition that the probationer not contact her codefendant fiance was

confinedto a facility under pakb), or the sherff apermissible infringement of her constitutional rights becauseatheition was rea

. - sonablyrelated to rehabilitation and was not overly broad. EdwarSiate,74 Ws.
(4m) The department shalhform each probationer who is 5479 246 Nw2d 109(1976).

disqualifi?dfrom VOtmg Und.es-.6-03 1 (b)t.hat he or she may  Failureto make restitution is not cause for extending probation under sub. (3) if the
not vote in any election until his or her civights are restored. probationerdemonstrates good faithfert to pay but lacks the capacity to do so-dur

Thedepartment shall use the form designed undz®k03 (3a) ing probation. Huggett.\State83 Wis. 2d 790266 N.W2d 403(1978).
. . . f An order to pay restitution, in an amount to be determined atérorized collec
to inform the probationeand the probationer and a witness shall,; of funds from the defendant. ThiemeState96 Wis. 2d 98291 N.w2d 474

signthe form. (1980).
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973.09 SENTENCING Updated 11-12Wis. Stats. 20

Remandor resentencing was the proper procedure when the trial court improperlyA conviction following arAlford pleaof no contest under which the defendant
imposeda period of probation to run concurrently with a period of parole. Statedoesnot admit guilt, does not prevent imposing as a condition of probation that the
Givens,102 Wis. 2d 476307 N.W2d 178(1981). defendantomplete a treatment program that requires acknowledgsppnsibility

Issuanceof a warrant during a probationary term tolls the running of the term. S[éﬁ‘_[ the crime that resulted in the COI"!ViCtiOn. The impOSitiOn of the condition does not
exrel. Cox v DHSS,105 Ws. 2d 378314 N.W2d 148(Ct. App. 1981). violatethe defendars’due process rightsState ex rel. Wren v Schwarz219 Ws.

In setting restitution, the court must consider the probati®nesources and future 2d 615 579 N.W2d 698(1998),96-2441

ability to pay State vPope 107 Ws. 2d 726321 N.W2d 359(Ct. App. 1982). Whena court orders probation under sub. (1) (d), it lacks authority to order moni
Therewas a denial of due process in revoking probation without notice of the tq&%jg d;dogfog%tf ?\}"\)/{112'3 gig((c):ft.nggﬁiggg)tggrldﬁrf;b' (4). Stdfasiman220

extentand nature of the alleged violations of probation. State ex rel. Thompson V'I"he 90-day notice requirement in sub. (3) (b) is directont mandatory The
Rlvelgnd,lqg Ws. 2d 580326 N.Ww2d 768(1982). . extensiorof probation for the sole purposeatflecting a debt, when the record €on
Reimpositionof a sentence after a defendant had been placed on probation, abggRédsubstantial reasons nmtextend, was an abuse of discretion. Stafson
violation of a probation condition, violated the double jeopardy clause. S@&am,  222\wis. 2d 283588 N.W2d 256(Ct. App. 1998)98-0201 '
111Wis. 2d 361330 N.W2d 630(Ct. App. 1983). Sub. (3) (a)allows circuit courts to modify conditions of probation at any time
Thecourt erred in imposing consecutive terms of probation. Increased punishnigsforethe period ofrobation expires, even before the period of probation begins.
onresentencing did not violate double jeopardy protections. Staterge117 Ws.  Statev. Gray 225 Ws. 2d 39590 N.W2d 918(1999),96-3363
2d 83 342N.W.2d 776(Ct. App. 1983). See also Statéereaux114 Wis. 2d 1.0, The court has broad discretion to fashion appropriate conditions of probation in
338N.W.2d 118 (Ct. App. 1983). eachindividual case. The validity of conditions of probatae tested by how well
Whenprobation was conditioned on thefendang voluntary commitment to a theyserve the goals of rehabilitation and protection of the public. Statmenetto,
mentalhospital, but the hospital refused admittariee,court properly modified the 2000W! App 17, 232 Ws. 2d 315606 N.W2d 275 99-0486
original sentence by imposing a new sentence of 3 years’ imprisonment. Doublé probationer has the right to refuse probation not only whefisigranted but
jeopardywas not violated. State 8epulvedal20 Ws. 2d 231353 N.Ww2d 790 atany time while serving it. State McCready2000 WI App 68234 Ws. 2d 1.0,

(1984). 608N.W.2d 76299-1822 o B ) _
A court may not assetise cost of a special prosecutor as a condition of probation, The trial court exceeded its authority in authorizing a probation agent to decide
Statev. Amato,126 Ws. 2d 212376 N.W2d 75(Ct. App. 1985). whetherto require the defendant to serve three months in jail that the court ordered

A court may order a defendant to reimburse the police for funds used for a

Ku\r/sgz(ijsgglga(tcr?sxlted in the conviction. State@onnelly 143 Ws. 2d 500421 Generally,neither probation or imprisonment as a condition of probation is eonsid
W, . App. 1988). ) e A
. . . .___eredto be a sentence. As such a person confined as a condition of prohation
A lack of counsel & probation revocation hearing does not deny the probasoneéamgood time. State.Fearing2000 WI App 229239 Ws. 2d 105619 N.W2d
constitutionarights if the probationer does not face the loss of libeState vHard: 115 99-2849 ’ ) ’ ’
wick, 144 Wis. 2d 54422 N.W2d 922(Ct. App. 1988.) ) Corroboratiorof a confession is not required for the confession to be ugbe as
Sub.(1) (b) does not restrict a cosrtiuthority to condition probation on any+ea hasisof a revocation of probation. The appropriate fimssadmission of the confes
sonableand appropriate requirement under sub. (1) (a). Stateyn,155Ws. 2d  sjonis that it must carry sfitient indicia of reliability that the fact finder can rely
621, 456 N.w2d 157(1990). uponto support the conclusion that revocation is appropriate and neceStae/ex
Sub.(3) (a) authorizes eourt to modify all conditions of probation established forel. Washingtonv. Schwarz2000 W1 App 235239 Ws. 2d 443620 N.W2d 414
aspecific probationeincluding thosemposed by the corrections department. Stat®€0-0004
exrel. Taylor v Linse,161 Wis. 2d 719469 N.W2d 201(Ct. App. 1991). Sentencing defendant to consecutive terms of probation is not authorized. State
A plea agreemend amend a judgment of conviction upon successful completion Schwebke2001 WI App 99242 Wis. 2d 585627 N.W2d 213 99-3204
of probation is not authorized by statute. Statéayes167 Ws. 2d 423481 N.\W2d  Affirmed on other grounds2002 WI 55253 Wis. 2d 1 644 N.W2d 666 99-3204
699 (Ct. App. 1992). Thereis no statutorauthority to orderas a condition of probation, payment of res
Probationerst a hearing to modify probation aetitled: 1) to notice of the hear titution obligations in a separate criminal case. Stalfenpen,2001 WI App 273
ing and the reasons for the requested change;®) present; 3) to cross—examine 248 Ws. 2d 951637 N.W2d 481 01-0182

dggq part of probation and then stayed. Stakearing2000 WI App 229239 Wis.
05 619 N.w2d 115, 99-2849

andpresent witnesses; 4) to have conditions modified based on dofeegtation; Probationis permitted under sub. ({9)) for 4th and subsequent OW!I violations

and5) to counsel, if jaitonfinement is possible. StateHayes, 173 Ws. 2d 439  as long ashe probation requires confinement for at least the mandatory minimum

496 N.W.2d 645(Ct. App. 1992). time period under s. 346.65. StatéEekola,2001 W1 App 295249 Wis. 2d 276638
Requiringa convicted defendant to deposit money for possible future counselliNg.2d 903 01-1044 ) - ] )

costsof victims was impermissible. StateHandley 173 Ws. 2d 838496 N.w2d Revocatiorhearing examiners must specifically find that good cause exists for not

725(Ct. App. 1993). allowing confrontation of adverse witnesses, but failure to do so does not require

Requiringa defendant convicted of sexual assault to pay a victiosts of tuition ~2utomaticreversal. Good cause should generally be baged a balancing of the
to attend another school to avoid harassment that arose after the assault was a r&fﬁfﬁ of the probationer in cross-examining the witness and the interest of the state

ablecondition of probationState vBrown, 174 Ws. 2d 550497 N.W2d 463(Ct in denying confrontation, including considerationtteé reliability of the evidence
App. 1993). ' ' ' " andthedifficulty, expense, or other barriers to obtaining live testim@tgte ex rel.

A condition of probation not related to the underlying convichiahrelated to SIr‘}qﬁgﬁ%tsa%gm:gtzszglg—zinvcxlirﬁi?\gt?oznsgmisv'ezsdc%:rl]@%gr:\l&\évdzlgigggg&vé) 3/?]?' e
,F\)‘rmv\;gg?éltafgg v]\{gssaé)elasonable and appropriate. Statdler, 175 Ws. 2d 204 adirect appeal is pending. A probationer may be compelled to answer self~incrimi
o A ) . natingquestions from a probation or parole agent, desuévocation forefusing
Thenotification provisions of sub. (3) apply onlytine case of probation extension t o s0, only if there is a grant of immunity rendering the testimony inadmissible in
proceedingsnhot revocations. Bartus BHSS,176 Ws. 2d 1063501 N.W2d 419 3 ¢riminal prosecutionState ex rel. dte v Schwarz2002 W1 127257 Ws. 2d 4Q
(1993). ) , , ~ 654N.W.2d 438 00-1635
Sub.(2) (a) applies to probation for misdemeanors and sub. (2) (b) to felonies; subwhen a statutory definition is available that provides a defendant witbiesof
(2) (b) 2. does not authorize increasing probation for a misdemeanor if the defendi@ticeas to the expected course of conduct and an ascertainable standard for enforce
is convicted of a felony at the same time. StatBeagles177 Ws. 2d 168501  ment,the condition isiot unconstitutionally vague. The definition of “dating rela
N.W.2d 861 (Ct. App. 1993). tionship”in s. 813.12 (1) (ag) 1. provided the appellant an objective standard and ade
A forced confession ascandition of probation does not violate the right againsguate notice of when a condition applied that required her to introduce any person she
self-incrimination. The constitution protects against tige of confessions in subse was“dating” to her supervising agent. Stat&wenig,2003 WI App 12259 Ws.
quentcriminal prosecutions, but does not protect against the use of such statem@dt§33 656 N.w2d 499 02-1076
in a revocation proceeding. StateDarrizales191Wis. 2d 85528 N.W2d 29(Ct. It is not required that a defendantjection of probation belear and unequivocal.
App. 1995). A court’s focus should be on whether a defendant communicates the intefioise
While time served due to an indigeninability to post bail prior to trial must be Probationrather than on the defendanthoice of words. StateRote 2003 W1 App
creditedas time served on a prison sentence imposed, a court need not credit that3in@60 Ws. 2d 426659 N.w2d 82 02-0670

againstprobationary confinement. StateAwila, 192 Ws. 2d 870532 N.w2d 423~ Section302.425allows the sherffto place persons on home monitoring when they
(Ct. App. 1995). aregiven jail time as a probation condition. A circuit court may not prohibit the fsherif

A jail term probationer eligible for good time credit under sub. (1) (d) may not ﬁ’é}m ordering home monitoring for a probationer ordered to serve jail time as a proba

deniedthe possibility of earning good time as a senteaelition. State.WcClin- n condition. By precluding the shétifom releasing the probation on home moni
ton, 195 Wis. 2d 344536 N.W2d 413(Ct. App. 1995)94-0747 toring, the trial court substantially interfered with the sti&ipower in violation of

A trial courtin exercising sentencing discretion is not prohibited from entertainiri[ggelsﬁ R/e\l/lrggogogf powers doctrine. Stat€sehell 2003 W1 App 7§261Ws. 2d 841

ggcg;ﬂgrggli%%%#gg ?oasigr?o?g g]épig?{;gﬁé PL::tirE:hue r#:g?]fgf%‘?st'ﬁg”;ﬂ%’u% Sex-—offenderegistration as a condition of bail-jumping probation was not autho
zedby sub. (1) (a). Bail jumping is not one of théeabes enumerated in the sex—

offender. State vOgden,199 Ws. 2d 566544 N.W2d 574(1996),94-1485 offenderregistration statutes, ss. 973.048 or 301.45, that permit or require registra

A court was authorized to order a defendaniagthe cost of DNA testing by a tion, and read—-in, bufismissed, sexual assault ajes do not bring a case within s.
privatelaboratory as a condition of probation. StatBeiersdorf208 Ws. 2d 492  973.048. State vMartel,2003 WI 70 262 Wis. 2d 483664 N.W2d 69 02-1599
561N.W.2d 749(Ct. App. 1997)95-1234 A trial court has the discretionaaythority to stay a probatiorisrconditional jail

A condition of probation placed on a sexeoider that he not engagedrsexual time while heor she is hospitalized. When the trial court chooses to stay confinement
relationshipwithout first discussing it with his agent and obtaining his agenttime,the probationer is not a prisoner and is not entitled to credit against such-confine
approvaldid not unreasonablestrict the probation&s constitutional rights of pri menttime because the probationer could not be ggwawith escape. State v
vacy. Krebs v Schwartz212 Ws. 2d 127568 N.W2d 26(Ct. App. 1997)96-2596  Edwards 2003 WI App 221267 Ws. 2d 491671 N.W2d 371 03-0790

An unfulfilled condition of probation does not automatic&itend the probation ~ An agreement that provided that followiagplea of no contest, the defendant
period;an extension must be obtained. If the probation has not been staythd anavould have the opportunity prior to sentenctngorocure and return stolen items, and
probationperiod has been served, the probatiamentitled to dischge even in the if so the state would amend the deato a lesser féfnse and the sentencing would
faceof an unfulfilled condition of probation; at that point the trial court loses jurisdigroceedaccordinglywas not invalid undefayes The concerns dfie Hayesourt
tion. State vStefanovic215 Ws. 2d 310572 N.W2d 140(Ct. App. 1997)97-1791  regardingthe limitations of the probation statute and the trial cotatk of authority
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to amend a judgment after completion of a sentence were not implicated. . Staigefendanto the controbf the department under conditions set by

Cash,2004 WI App 63271 Wis. 2d 451677 N.W2d 709 03-1614 ; :
A court cannot avoid the holding 8cthellby modifying the conditions of proba thecourt and rules and regulatlons eStabllgb'ﬁme department

tion to order the probationer to refuse home monitoring. St@alecke2005 Wi for the supervision of probationers, parolees and persons on

App 172, 285 Ws. 2d 691702 N.W2d 39204-0779 . extendedsupervision.

This section provides no authority for issuing orders to coshéyifs to transfer i
prisonersirom one county jail to anotheState vGalecke 2005 Wi App 172285 (Im) (a) The department may order that a probationer per
L 0T A 01T e cOmMUniysenice wor for  publc agency o & norrof
atthe same time. Because the defendant, although sentenced in sepastippbitd  Charitableorganization. An order may appbnly if agreed to by

anddrug cases at a singlde Eear;ng, wasauotvicted at tlhe same time within tr?e the probationer anthe oganization or agencyThe department
meaningof the statute, and therefore not serving a single probationary term, the ; i i i

court had the statutory authority to order consecyt@reods of conditional jail time “Hallensure that the prOba.‘tloner I.s provided a written State.ment of
exceedingne year iriotal. State vJohnson2005 WI App 202287 Ws. 2d 313 the terms of the community service order and shall monitor the

704 N.w2d 31804-2176 <%robationer'scompliance with thecommunity service order

Sub.(2) plainly and unambiguously provides that the maximum term of probati : : ; ; ; ;
is dependentipon the maximum term of confinement for the crime committed an ompllancewnh this subsection does not entitle a prObatloner to

notthe maximum term of imprisonment. The maximum terprobation for Class creditunder s973.155

B to H felonies equals the maximum initial term of confinement for those crimes. ; : ‘s : .

Statev. Stewart2006 W1 App 67291 Wis. 2d 480713 N.W2d 165 05-0979 (b) Any omganization or agency acting good fallth to wh|ch
Conditionsof probation may impinge upaonstitutional rights as long as they are@ probationer is assigned under an order under this subsection has

notoverly broad and are reasonably related to the persemabilitation. Geographi immunity from any civil liability in excess of $25,000 for acts or
cal limitations, while restricting a defendamtights to travel and associate, are not y

perse unconstitutional. Each case must be analyzed on s facts to detehetiner 0Missionsby or impacting on the probationefhe departmerttas

the geographic restriction is narrowly drawn. StatStewart2006 WI App 67291 immunity from any civil liability for acts or omissions by or

Wis. 2d 480 713 N.W2d 16505-0979 - . impactingon the probationer regarding the assignment under this
A civil settlement agreement can have rfeafupona restitution order while the .

defendants on probation unless the circuit court first finds that continued enforc8UbSection.

mentof the restitution order would result in a double reco¥eryhe victim. After (2) If a probationer violates the conditions of probation the

a defendant is released from probation and amyaid restitution becomes a civil X L . !

judgment, howevera settlement agreement between the victim and the defendél@partmentof corrections may initiate proceeding before the

may preclude the victim from enforcing the judgment. Humftazny 2006 WI 87  division of hearings and appeals in the departmeadafinistra

293Wis. 2d 169716 N.W2d 807 04-0036 . : . . .

Whena defendant agrees to reimburse the county for the attorney fees of stal - Unless waived by the prObat!Onamea”ng e_xamlner for the
counselor the circuit court informs the defendant of his or her potential liability fodivision shall conduct an administrative hearing and eater
thefees and standby counsel functions as traditional defense counsel, ss. 973-0(§Kdéreitherrevoking or not revoking probation. Upon request of
(e)and 973.09 (1g) give a circuit court thethority to impose the attorney fees of _. .. S .
standbycounsel as a condition of probation. If a defendaess not agree to reim  €ither party the administrator of the division shall review the

bursethe county or is not informed of the potential obligation to pay the fees otder. If the probationer waives the final administrative hearing,
standbycounsel, payment of attorney fees may not be a condition of prohatian,  the secretary of corrections shall enter an order either revoking or
s.973.06 (1) (e). When standby counsel acts primarily for the benefit of the court . . . .
ratherthan as defense counsel, attorney fees for standby counsel are inappropfié.revoking probation.If probation is revoked, the department
Statev. Campbell2006 WI 99 294 Wis. 2d 100718 N.W2d 649 04-0803 shall:

Whena defendanhas served jail time as a condition of probation and his or her .
probationis later revoked and the defendant commences serving an imposed and@) If the probationer has not already been sentenced, order the
stayedsentence, theefendant is entitled to sentence credit for days spent in custodyobationerrought before the court for sentence which ghah
while in conditional jail time status, even if thaistody is concurrent with service ; .
of an unrelated prison sentence. Statéamick,2007 WI App 30299 Ws. 2d 456 be 'mpOSEd without further Stay unde'9§'3'15 or

728N.W.2d 365 06-0849 (b) If the probationer has already besentenced, order the

Sub.(2) limits the length of an original term of probation. There is no way o re . ; ;
sonablyinterpret “original” tomean original plus any extensions. The statute plainl robationerto prison, and the term of the sentence shall beg|n on

distinguishedimitations on original terms of probation from possible subsequetthe date the probationer enters the prison.
extensions.Extensions of probation are limited by requiring that they be “for cause,” (2g) Upon demand prior to a revocation hearing under sub

andrequiring courts to specify the length of the extension. This interpretation doe e g .
notrender the statute unconstitutional for failing to providécent notice of poten (23, the district attorney shall disclose to a defendant the existence

tial punishment. While “for cause” leaves the determination of maximum senten@ﬁsany audiovisual recording of an oral statement of a child under
to the court, no unlawful delegation of legislative power is involved. Stadtew

2009WI App 91, 319 Wis. 2d 778769 N.W2d 125 08-2138 5.908.08which is withinthe possession, custody or control of the
Whetheror not circuit courts possess inherent authority to reduce a pefiodstateand shall make reasonable arrangements fodefendant
probationthat is comparable to the inherent authority courts possesduce a sen i i
tence,courts have no inherent authority to reduce probation based on a finding of s%@d defense counsel to view the st.atemdﬁtaft(.ar compllance
cessfulrehabilitation. Even assuming that circuit courts possess this inherent autN¥ith this subsection, the state obtains possession, custedyror

ity, thatauthority must be circumscribed in the same way as the inherent authorityi@§| of such a statement, the district attorney shall promptly notify

courtsto modify sentences already imposed. A claim of rehabilitatidiciguft to
obviatepublic protection concerns is not grounds for sentence modification. St!aﬂee defendant of that faetnd make reasonable arrangements for

v. Dowdy, 2010 WI App 158330 Wis. 2d 444792 N.W2d 230 10-0772 the defendant and defense counsel to view the statement.
Sub.(3) (a) does not grant a circuit court authority to reduce the lengtiolsdtion. o ; : ;

Sub. (3) (a) grants a circuit court authority only to “extend probation for a stated (Zm) In anyadm'mStratlve hear'ﬂg under Slﬁb)’ the hea,”“g

period” or to “modify the terms and conditions” of probation. When read in conteéxaminermay order that a deposition be taken by audiovisual

it is clear that the authority to “modify the terms and conditions” of probation dogseansand allow the use of a recorded deposition undés&04

notinclude the authority to reduce the length of probation. St&tewdy, 2012 WI 7 10

12,338 Ws. 2d 565808 N.W2d 691 10-0772 (7) to (10).

Probationis not a sentence; it is an alternative to sentence. Prolsasiqmivilege, i i HHN i
nota right. Unlike with a maximureentence or a penalty enhandeere is no statu (25) If a probatloner signs a statement admltangolatlon of

tory requirement that an accused be advised of potential probation terms er coﬁo@onditiqn OI’_ rule of p_robation, thie_partment mays a sanCtic_m
tions. In this case, the statute itself provided deéendant with stitient notice of ~ for the violation, confinghe probationer for up to 90 days in a
the potential probationary term for acts of domestic abuse. The state did not ne: i 1 il ; ;

set forth in the information and complaint that it was seeking two years of probatio Ionaldet.emlon faC|I|ty arwith the ap_proval of the Sh.e‘mn .
undersub. (2) (a) 1. b. That the state did indicate that it sought a finding of domegi€ounty jail. If the department confines the probationer in a

abuse in the first two counts in the complaint did not create a duty to do so in a thgduntyjail under thissubsection, the department shall reimburse

Statev. Edwards2013 WI App 51347 Ws. 2d 526830 N.W2d 109 12-0758 ; ; s ;

Becauséghe defendand’ court—ordered 3-year term of probation had not expire[’he coun_ty _for its actual costs ‘mnflnmg the prObatloner from the
atthe time the DO@ommenced revocation proceedings, the DOC retained jurisdidppropriationsinder s20.410 (1) (aband(b).
tion over the defendant despite its issuance of a digetartificate. The defendamt’

dueprocess rights were not violated, and equitable estoppel was not available in thés) A copy ofthe order of the department of corrections in the

contextof certiorari reviewGreer vWiedenhoeft2014 WI 19 Ws.2d __,_ caseof a waiver or the division of hearings and appeals in the
N-‘é\’-id(iyllr‘ﬂ? I sont Satth ; ot departmenbf administration in the case of a final administrative
up. applies to all sentences pronounced at e same ume, wnether gro 5 : 2 i : : : H
togetherbecause they are related or because of convenience.. St8lbaumg3 Ll’fé‘érlngs _SUfICIem amhorlty f9r theafflce_r executing it to take
F.3d 537(1995). the probationetto court or to prison. Thefafer shall execute the

orderas a warrant for arrest but anyicdr may without order or
973.10 Control and supervision of  probationers. warrant,take the probationer into custody whenever necessary in
(1) Imposition of probation shall have thefe€t of placing the orderto prevent escape or enforce discipline or for violation of
defendanin the custody of the department astthll subject the probation.
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973.10 SENTENCING Updated 11-12Wis. Stats. 22

(4) Thedivision of hearings and appeals in the department ofA certiorari proceeding to review a probation revocation must be heard in-the cir

foe . ; : ;. cuit court of conviction, but it need not be by the same branch. DrSehwarz225
administrationshall make either aelectronic or stenographic s 367 502 N.W2d 623(1999),97-1857

recordof all testimony at each probation revocation hearifige Sub(2) is constitutional. Probation and probation revocatiomihin the powers
division shallprepare a written transcript of the testimony only aharedoy the branches of government. Legislative delegation of revocation to the

; . PR ecutivebranch does not unduburden or substantially interfere with the judieiar
the request of a JUdge who has granted a petition for JUdlc constitutional function to impose criminal penalties. Statéorn,226 Ws. 2d

review of the revocation decision. Each hearing nosiball 37,594 N.w2d 772(1999),97-2751
includenotice of theprovisions of this subsection and a statementSub. (2) prohibits judicial revocation of probation by the trial courts. State v

. f rchfield, 230 Wis. 2d 348602 N.W2d 154(Ct. App. 1999)99-0716
that any person who wants a written transcript may record tﬁ%f a probationer refuses to incriminate himself or herself as required by a condition

hearingat his or her own expense. of supervision, he or she cannot be automatically revoked on that ground. If-the pro
History: 1971 c. 2981975 c. 41157, 199, 1977 ¢.347. 1981 c. 501983 a. 27  bationer refuses despite a grant of immurity or her probation may be revoked on

1971985 a. 263.8; 1989 a. 31107 1995 a. 96387: 1997 a. 2832005 a. 422013  that basis. Any incriminating statements the probationer provides under the grant of

a.196 immunity may be used as justification for revocation, but not used in any criminal
Cross-reference: See also s©0C 330.02and331.01 Wis. adm. code. IE.rocmlafdinﬁs.lf alfprgbationf_r is compelled by w%yprobgt!on rules to in?riminat%
Judicial Council Note, 1981:Sub.(2) (a) has been amended to clarify that, uporIMmselfor herself, the resulting statements maybe used in any criminal procee

revocationof probation of an éénder from whom sentence was originally withheld,Ng: State vPeebles2010 W1 App156 330 Ws. 2d 243792 N.W2d 21209-3111

the court must impose sentence in accordanceifiv3.15. That section now per , When both the circuit court and the defendargrobationagent ordered the

mits the court to order that any sentence be concurrent with or consecutive to-any ggmndanto attend sex &énder counseling, his supervision rules required that he be

fnceimposed at e same e ofprvioul 41-4 oo ot e, e oo Sesemr
Beforeprobation can be revoked, the department must hold a hearing and ma PN ! :

recordso that on judicial review it can be determined whether the department a tsexplicitly informed the defendant he couldiasoked for failure to comply

oo M h any conditions, and the defendant gave his statements, at least in part, because
arbitrarily or capriciously Thehearing need not be formal. State ex rel. Johnson o< vequired to take lie detector tests, his statements were compelled for purposes

Cady.50 WS- 2d 540 185 N'qu 306(1971). ) ) of the 5th amendment. Because the statements were then used against him at sentenc
~Revocatiorof probation is an integral part of the sentencing process; a defendgif to increase his prison sentence, they were incriminating and should have been
is entitled to assistana# counsel at parole or probation revocation hearings witho .| ded. State vPeebles2010 WI App 156330 Wis. 2d 243792 N.W2d 212

regardto whethetthe hearing occurs in a withheld sentence or a postsentenee sifyg-3111

tion. Oestrich vStateS5 Ws. 2d 222198 N.W2d 664(1974). Whena probationer or parolee is ched with a crime and may have otherwise vio

Sinceprobation revocation hearings are independent from the original convictigiiedconditions of release, revocation hearings based on the non—criminal violations
andsentencing, a judge disqualified in the original case may preside at the heaghguldbe held without delay5 Atty. Gen. 20.

in the absence of a challenge. Stafewler, 57 Wis. 2d 408204 N.W2d 452(1973). A state may require probatiorfiokrs, among other “peacefigkrs,” to be U.S.
Witnessesat aprobation revocation hearing need not be sworn. St&erard,  citizens. Cabel vChavez-Solido454 U.S. 4371982).

57 Wis. 2d 61, 205 N'WZd 374(197,3)' i Revocationof probation without a hearing is a denialdafe process. Hahn v
ABA standards relating to probation are adopted and applied. State ex rel. Plagifke, 430 F2d 100(1970).

V. DHSS]63 WS' 2d 53,52;7 N.w2d 64,1(,1974)' i i A probation revocation hearing may be administrative. Retained or appointed
A certiorari proceeding in the committing court to reviereeocation of parole - counselmust be allowed to participate. GunsoluSagnon454 F2d 416(1971).

or probation is not a criminal proceeding. State ex rel. HandbhI8S,64 Ws. 2d Probation revocation; right to a hearing and to counsel. 1971 WLR 648.

367,219 N.W2d 267(1974). . B .
Theright to counsel at a preliminary revocation hearing is within the discretion ofPrOb"’Y[Ion and parole revocation irisbnsin. 1977 WLR 503.

the department based on the neéedneet the applicable due process requirements. . . .
State ex rel. Hawkins Gagnons4 Ws. 2d 394219 N.W2d 252(1974). 973.11 Placements with volunteers in probation pro -
A defendant whose probation was transferrecetn&ssee ansho was chayed gram, (1) P.aceMenTs. If a person is convicted of or pleads

with a violation of probation there wagnied due process when the revocation-heat| . ; : ;
ing was heldin Wisconsin and the department refused to allow deposition ef wi uilty or no contest to one anore misdemeanors for which either

nessedn Tennessee. When the witnesses' testimony is of a direct and unequivocaiandatory periods of imprisonment are not required opéingon
exculpatorynature rather than cumulative, charaaebackground testimony that js sentenced under 346.65 (2) (bmpr (cm), (2j) (bm)or (cm),

might have been adequately presented by depositiafiidavit, an opportunity to . . g A Y . L.
presentive testimony with cross—examination of the witnesseequired. State ex or (3]’), if the Ch|efJUdge of the JUd'C|a| administrative district has

rel. Harris v Schmidt 69 Ws. 2d 668230 N.w2d 890(1975). approveda volunteers in probation program establisheth&
Departmentprobation files and records are public records and admissible agpplicablecounty and if the court decides that volunteer supervi
probationrevocation hearing. State ex rel. PrellwitSehmidt,73 Wis. 2d 35242 sionunder the program will Iikely benefie person and the cem

N.W.2d 227 (1976). h ; R
Time spent in jail awaiting revocation is deducted from a maximum semengéunlty and subjecto the limitations under suf8), the court may

despitethe option available to the defendant to spend the time in prison. State exWdthhold sentence ojudgment of conviction and order that the
Soliev. Schmidt,73 Ws. 2d 76242 N.w2d 244(1976). person be placed with that volunteers in probation program. A

Whenthe department overrules its hearing examiner and revokes probatio ) i~i i H
mustprovide a statement of the evidence relied upon and the reasons for revorps‘(rson Sparticipation in theprogram may not be used to conceal,

probation. Ramaker vState,73 Wis. 2d 563243 N.W2d 534(1976). withhold, or mask information regarding the judgmentohvic

A warrantless search by a probatioficef was constitutionally permissible when tion if the conviction is required to be included in a record kept
probable cause existed for théicdr’s attempt to determine whether the probationeinders. 343.23 (2) (a) Except as provided in sufB), the order
hadviolated probation. State Varrell, 74 Wis. 2d 647247 N.W2d 696(1976). Ea” provide any conditions that the court determineseason

The trial courthad no authority to extend the probation of a defendant brougﬁ . . .
beforethe court under sub. (2). StateBalgie,76 Wis. 2d 206251 N.w2d 36 ableand appropriate and may include, but neecedimited to,

(1977). oneor more of the following:

Thecourt exceeded its jurisdiction by releasingdb&endant on bail pending revo B ; :
cationproceedings State ex rel. DHSS ®econd Judicial Circuit Cou4 Wis. 2d (a) A dlre_ctlve to a volunteer to prowde one or more of the fol
707,267 N.w2d 373(1978). lowing functions for the defendant:
Equalprotection does not require symmetry in probation and parole systems. State 1. Role model.
v. Aderhold,91 Wis. 2d 306284 N.w2d 108(Ct. App. 1979). .
A probatione’s due process right to prompt revocation proceedings was nottrig 2. Informal counseling.
geredwhen the probationer was detained as a result of unrelated criminal proceed itori
ings. State ex rel. Alvarez votter, 91 Wis. 2d 329283 N.W2d 408(Ct. App. 1979). 3. Gen_era! monltormg_'_
_ Probationcan be revoked for violation of a criminal statute absent a written-proba 4. Monitoring of conditions set by the court.
El(c:)? i%rge{?)%%t). State ex rel. RodriguePKSS,133 Wis. 2d 47393 N.W2d 105 (b) Any requirement that the coumiay impose under 873.09
A probation dicer may conduct a warrantless search. That the underlying eonv@g)' (4)’ and(?m)' o L .
tion is subsequently overturned does not retroactively invalidate a warrantless searcI(Z) APPROVAL OF PROGRAMS. |n each Jud|c|al administrative

by the probation dicer. State vAngiolo,207 Ws. 2d 561558 N.W2d 701(Ct. App. iotri inf i iotr
1996) 96-0099 districtunder s757.6Q thechief judge of the district may approve

A probationer has a right to a competedetermination when during a revocation volunteersin prObat_|0n pr(_)grams established in the disfioct
proceedinghe administrative law juddeas reason to doubt the probatidseompe placementsmder this section.

tence. Thedetermination shall be made by the circuit court in the county of sentenc ; ; f
ing, which shall adhere to ss. 971.13 and 971olthe extent practicable. State ex (3) Sratus. A defendantvho is placed with a volunteers in

rel. Vanderbeke MEndicott,210 Ws. 2d 502563 N.W2d 883(1997),95-0907 probationprogramunder sub(1) is subject to the conditions set
i Becauseag admtinistrativg deqistion may bte revieth%?j upon atinaelylpititiﬂgjefoL b%%he court. The defendant is not on probation und&7809
lorari, an adequate remedy exists at law to correct detects and relietr under hal H H ]
corpuswill not be granted. State ex rel. RedditGalstey 215 Ws. 2d 179572 % 973.10and the department is not responsible for sgperwsmg
N.W.2d 505 (Ct. App. 1998)97-0111 him or her A court may place a defendant under §lpprior to
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convictiononly if a deferred prosecution agreement is reachedA report under sub. (1) must contain critically relevant factsrdier to support

unders.971.4Q In that case, the person is subject to the conditio?@a"ye”hancemem: StateRart 119 Ws. 2d 651350 N.W2d 640(1984).
. f .. . . Theeffect of consolidation on a repeater allegation is discussed. SRaehwal,
setby the court under this section and the conditions providediigbwis. 2d 494465 N.W2d 490(1991).

the agreement. No amendment to a clging document to add a repeater allegation may be made

; afterarraignment and acceptance of any plea. Staartin, 162 Ws. 2d 883470
(4) Term. The court shall set the length of the ordehich N.W.2d 900 (1991).

may not exceed 2 years unless extended.pyrsuanhtmarjg A post-plea amendment of a repeater allegation in gichadocument that mea
undersub.(5). When thedefendant has satisfied the conditionsingfully changes the basis erich possible punishment can be assessed is barred.

of the orderthe court shall dischge the defendant and dismissStE:Z"l-J“Vt";'ﬁé;fﬁtx‘éiégpﬁzﬁfcz d’:‘n-‘i’g’szignsgfggge’;feﬁ- ;i%{a)ﬁons < it
the chages against théefendant if a judgment of conviction Wasy, establish the facts necessary to impose the repeater penalty enstatearZim-

not previously entered. mermann185 Wis. 2d 549518 N.W2d 303(Ct. App. 1994).

i Whena defendant does not admit to habitual criminality when entering a no contest
(5) FAILURE TO COMPLY WITH ORDER. (a) Ifthe defendant is plea, the state must prove the alleged repeater status bengasbaableloubt. State

allegedto have violated th_e conditions of an order_under @)b. V. Theriault, 187 Ws. 2d 125522 N.W2d 254(Ct. App. 1994).

the court may hold a hearing regarding the allegations. The couror a repeater enhancer to apythe prior conviction must be alleged prior to the

shall notify the defendant at least 7 days prior to holding any Su@ﬁryof a plea, but an error in tirgformation regarding the penalty may be corrected
Wi

. . . dment will judice. State Gerard189 Ws. 2d 505525
hearing. At the hearing, the defendant has the right to eatieof n.wod718(1908) b oo~ Berar 189 Ws >

following: Proofof repeater status must be made prior to sentencing. Judicial notice of prior
1. Counsel convictionsat a postconviction hearing was improp8&tate vKoeppen195 Ws.
’ = 2d 117,536 N.W2d 386(Ct. App. 1995)94-2386
2. Remain silent. Gerardis not limited to clerical errors. If the information correctly alleges a defen

_ : . dant'srepeater status, a post—-arraignment amendment to the information does not
3. Present and cross—-examine witnesses. violate this section as long as it does ndeef the suficiency of the notice to the

4. Have the hearing recorded by a court reporter defendantoncerning his or her repeater status. StaBampbell201 Ws. 2d 783
549N.W.2d 501(Ct. App. 1996)95-2217

(b) The court may extend the_ period of Sl;'perViSion_fome The requirements for establishing priofaises in s. 973.12 are not applicable to
45 days to accommodate a hearing under this subsection.  thepenalty enhancement provisions undes. 341 to 349, including drunk driving
: . . offensesunder s. 346.65 (2) or operating after revocatiéenses under 343.44 (2).
(c) Failure of the defendant to appedra hearing under this siatey, Wideman,206 Ws. 2d 93 556 N.W2d 737(1996),95-0852and State v
subsectiortolls the running of the period of supervision. Spaeth206 Ws. 2d 135556 N.W2d 728(1996),95-1827

1 ; i ; i Sub.(1) does not require that the periafdncarceration under s. 939.62 (2) must
(d) If the court finds that the violation occurred, it may Imposr?ealleged in the chging document. State Bquires211 Wis. 2d 876565 N.W2d

asentence, revise the conditions of the order or allow the ordegdo(ct. App. 1997)96-3302
continue. Whenthe record established that iefendant fully understood the nature of the
. . repeatechage against him, the defendanib contest plea to the information, which
(6) OTHER MODIFICATIONS TO ORDER. At any time prior to the chargedhe defendant as a repeater on all counts, constituted an admission under s.
expirationof the order the court may shorten the length of tH9&3.12. State.\Liebnitz,231 Ws. 2d 272603 N.W2d 208(1999),98-2182

; . Sub. (1) does not prohibit defendafrtsm agreeing, after arraignment and entry
orderor modify theconditions of the orderThe court shall hold 3" guilty plea as part of a plea agreement, to amengimhalocuments to arld

a hearing regarding a determinationder this subsection if the repeaterllegations. State. Peterson2001 WI App 220247 Ws. 2d 871634
defendanbr district attorney requests a hearing. N.W.2d 893 01-0116

i . Althoughthe information itself failed to contain §iafent detail to provide proper
History: 1991 a. 2531993 a. 2132003 a. 332005 a. 3892007 a. 84 noticeof a repeater allegation in compliance with stetute an&erard, a certified

. copy of the defendarg’prior convictions, provided at a change of plea hearimgd
973.12 Sentence of a repeater or persistent repeater . thedefect. State.\Fields,2001 WI App 297249 Ws. 2d 292638 N.w2d 897

i 1 i 1-1177
(1) Whenevera persorthaged with a crime will be a repeater or° An uncertified copy of a prior judgment of conviction may be used to prove-a con

a PerSiSter_‘t repeater unde|9§.9.62_if convicted, any _appﬁcab'e victed defendant status as a habitual crimindlhe rules of evidence do not apply
prior convictions may be alleged in the complaint, indictment @rdocuments déred during a circuit cous’presentence determination of whether

i 1 i ; ualifying prior conviction exists. The state tias burden of proof and musferf
information or amendments so a"egmg at any time before or %r%of beyond a reasonable doubt of the conviction. St&awnders2002 WI 107

arraignmentand before acceptance of gulga. The court may 255wis. 2d 589649 N.W2d 263 01-0271

upon motion of the district attorneygrant a reasonable time to The admissibility of evidence proving prior convictions can be waived when the
i i i i icti i osecutiorsubmits documentary evidence that on its facificient to show that
|nvest]gatqoo§S|bIe prior ConV.ICtIOI‘IS before accepting a plea. tfedefendant was eepeater State vEdwards2002 WI App 66251 Ws. 2d 651

the prior convictions are admittéy the defendant or proved by ga2N.w.2d 537 01-0612

the state, he or she shall be subject to sentence unél@®.€2 In a complaint that in referring toredicate convictions described théeokes,

i statedthe correct county where the convictions occurred, and cited the case number
unlesshe or she establishes that he or she was pardonedbtﬁﬁisstated the date of the convictions by antg calendar dayhe misstatement

groundsof innocence for any crimeecessary to constitute him orgid not meaningfully change the basis on which the defendant entered a plea and pro

her a repeater or a persistent repeatén official report of the vided(;hgtretzquirsetd notigg &f t\l;vel ggegécgbeu co%i%t?gge%n r:f’%%“}fsr%%ealtlei 3s‘tatus was
B ed. Slate votynes S. . ) -

F'.B'l' or anyOther govemmental a}genCy ,Of th? United States or ?ﬂ?he States useof a Consolidated Court Automation Programs (CCAP) report as

thlS or any other state $ha|| be prima facie evidence of any eoné@denceof a conviction did not constitute prima facie proof of that conviction. State

tion or sentence therein reported. Any sentence so reported Shﬁaﬂg%iﬁ?ggggl \?/?%%23\%3-\/\23 3;?2\}377%\/;\{12\% %3370850—821186% see also State

bedeemed prima facie to have been fully S,erved In a(_:tual CEmf”)"évidencéof repeater status m'ay be submitted any time followhiegury verdict

mentor to have been served for such pebdme as is shown up until the actual sentencing. Stat&ashney2008 Wi App 164314 Ws. 2d 623

or is consistent with the report. The court shall take judicial notiéglN-W.2d 672 07-2687

of the statutes of the United States and forsigtes in determin

ing whether the prior conviction was for a felony or a misd®73.125 Notice of lifetime supervision for serious sex
MEeanor. offenders. (1) Whenever a prosecutor decides to seek lifetime

supervisionunder s939.6150f a person chgedwith a serious
(2) In every case of sentence unde£39.62 the sentence sexoffense specified in ©39.615 (1) (b) 1.the prosecutor shall,
shallbe |mpqsed for thpresent conviction, bqt |f the court indi atany time before or at arraignment and befweeptance of any
catesin passingsentence how much thereof is imposed becausg,» ‘iave in the complaint, indictment or information or amend
thedefendant is a repeatérshall not constitute reversible error o ot the complaint, indictment or information that the-pro
butthe combined terms shall be construed as a single sentencg&{]tiowi” seek to have the person placed on lifetime supervi

the‘pres.,ent conviction. sion under s939.615
History: 1993 a. 289 . e - .
This section does not authorize two sentences for one céitate vUpchurch,  (2) Whenevera prosecutor decides to seek lifetisupervi
101 Wis. 2d 329305 N.W2d 57(1981). sion under s.939.6150f a person chged with a serious sex

Becauses. 939.62 authorizes penalty enhancement only when the maximmﬁensespeciﬁed in s939.615 (1) (b) 2.the prosecutor shall, at

underlyingsentenceés imposed, the enhancement portion of a sub-maximum se, . f
tencewas vacated as an abuse of sentencing discretion. vSthteis, 119 Ws. 2d any time before or at arralgnment and before acceptance of any

612,350 N.W2d 633(1984). plea,do all of the following:

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before June 4, 2014. Pub -
lished and certified under s. 35.18. Changes ef fective after June 4, 2014 are designated by NOTES. (Published 6-4-14)


https://docs.legis.wisconsin.gov/document/statutes/971.40
https://docs.legis.wisconsin.gov/document/statutes/973.11(5)
https://docs.legis.wisconsin.gov/document/statutes/973.11(1)
https://docs.legis.wisconsin.gov/document/acts/1991/253
https://docs.legis.wisconsin.gov/document/acts/1993/213
https://docs.legis.wisconsin.gov/document/acts/2003/33
https://docs.legis.wisconsin.gov/document/acts/2005/389
https://docs.legis.wisconsin.gov/document/acts/2007/84
https://docs.legis.wisconsin.gov/document/statutes/939.62
https://docs.legis.wisconsin.gov/document/statutes/939.62
https://docs.legis.wisconsin.gov/document/statutes/939.62
https://docs.legis.wisconsin.gov/document/acts/1993/289
https://docs.legis.wisconsin.gov/document/courts/101%20Wis.%202d%20329
https://docs.legis.wisconsin.gov/document/courts/305%20N.W.2d%2057
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20612
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20612
https://docs.legis.wisconsin.gov/document/courts/350%20N.W.2d%20633
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20651
https://docs.legis.wisconsin.gov/document/courts/350%20N.W.2d%20640
https://docs.legis.wisconsin.gov/document/courts/159%20Wis.%202d%20494
https://docs.legis.wisconsin.gov/document/courts/465%20N.W.2d%20490
https://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20883
https://docs.legis.wisconsin.gov/document/courts/470%20N.W.2d%20900
https://docs.legis.wisconsin.gov/document/courts/470%20N.W.2d%20900
https://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%20102
https://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20632
https://docs.legis.wisconsin.gov/document/courts/185%20Wis.%202d%20549
https://docs.legis.wisconsin.gov/document/courts/518%20N.W.2d%20303
https://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20125
https://docs.legis.wisconsin.gov/document/courts/522%20N.W.2d%20254
https://docs.legis.wisconsin.gov/document/courts/189%20Wis.%202d%20505
https://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%20718
https://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%20718
https://docs.legis.wisconsin.gov/document/courts/195%20Wis.%202d%20117
https://docs.legis.wisconsin.gov/document/courts/195%20Wis.%202d%20117
https://docs.legis.wisconsin.gov/document/courts/536%20N.W.2d%20386
https://docs.legis.wisconsin.gov/document/wicourtofappeals/94-2386
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20783
https://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20501
https://docs.legis.wisconsin.gov/document/wicourtofappeals/95-2217
https://docs.legis.wisconsin.gov/document/courts/206%20Wis.%202d%2091
https://docs.legis.wisconsin.gov/document/courts/556%20N.W.2d%20737
https://docs.legis.wisconsin.gov/document/wisupremecourt/95-0852
https://docs.legis.wisconsin.gov/document/courts/206%20Wis.%202d%20135
https://docs.legis.wisconsin.gov/document/courts/556%20N.W.2d%20728
https://docs.legis.wisconsin.gov/document/wisupremecourt/95-1827
https://docs.legis.wisconsin.gov/document/courts/211%20Wis.%202d%20876
https://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20309
https://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20309
https://docs.legis.wisconsin.gov/document/wicourtofappeals/96-3302
https://docs.legis.wisconsin.gov/document/courts/231%20Wis.%202d%20272
https://docs.legis.wisconsin.gov/document/courts/603%20N.W.2d%20208
https://docs.legis.wisconsin.gov/document/wisupremecourt/98-2182
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20220
https://docs.legis.wisconsin.gov/document/courts/247%20Wis.%202d%20871
https://docs.legis.wisconsin.gov/document/courts/634%20N.W.2d%20893
https://docs.legis.wisconsin.gov/document/courts/634%20N.W.2d%20893
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-0116
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20297
https://docs.legis.wisconsin.gov/document/courts/249%20Wis.%202d%20292
https://docs.legis.wisconsin.gov/document/courts/638%20N.W.2d%20897
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-1177
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20107
https://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20589
https://docs.legis.wisconsin.gov/document/courts/649%20N.W.2d%20263
https://docs.legis.wisconsin.gov/document/wisupremecourt/01-0271
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%2066
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%20651
https://docs.legis.wisconsin.gov/document/courts/642%20N.W.2d%20537
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-0612
https://docs.legis.wisconsin.gov/document/courts/2003%20WI%2065
https://docs.legis.wisconsin.gov/document/courts/262%20Wis.%202d%20335
https://docs.legis.wisconsin.gov/document/courts/665%20N.W.2d%20115
https://docs.legis.wisconsin.gov/document/wisupremecourt/02-1143
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%2083
https://docs.legis.wisconsin.gov/document/courts/292%20Wis.%202d%20344
https://docs.legis.wisconsin.gov/document/courts/717%20N.W.2d%20133
https://docs.legis.wisconsin.gov/document/wisupremecourt/05-0948
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%2059
https://docs.legis.wisconsin.gov/document/courts/310%20Wis.%202d%2085
https://docs.legis.wisconsin.gov/document/courts/750%20N.W.2d%20780
https://docs.legis.wisconsin.gov/document/wisupremecourt/06-0672
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20164
https://docs.legis.wisconsin.gov/document/courts/314%20Wis.%202d%20623
https://docs.legis.wisconsin.gov/document/courts/761%20N.W.2d%20672
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2687
https://docs.legis.wisconsin.gov/document/statutes/939.615
https://docs.legis.wisconsin.gov/document/statutes/939.615(1)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/939.615
https://docs.legis.wisconsin.gov/document/statutes/939.615
https://docs.legis.wisconsin.gov/document/statutes/939.615(1)(b)2.

Updated2011-12 Ws. Stats. Published and certified under s. 35.18. June 4, 2014.

973.125 SENTENCING Updated 11-12Wis. Stats. 24

(a) State irthe complaint, indictment or information or amend973.14 Sentence to house of correction. (1) In addition
mentsto the complaint, indictment or information that the-prato the authority inss.302.18and303.18 prisoners sentenced to
secutionwill seek to have the person placed on lifetime supena county jail may be transferred by the sHédfa house of correc
sion under $939.615 tion without court approval.

(b) Allege in the complaint that the violatiavith which the (2) Prisonersonfined inthe house of correction may be trans
personis chaged is a serious sexfefise under €39.615 (1) (b) ferred by the superintendent of the house of correction to the
becaus@ne of the purposes for the conduct constitutingitle-  countyjail without court approval.
tion was for the persos’sexual arousal or gratification. (3) A prisoner sentenced to a county jail or the hoofse

(3) Beforeaccepting a plea, the court mapon motion of the correctionbeingheld in a county jail awaiting trial on another
district attorney grant a reasonable time to investigate whethehargeshallbe deemed to be serving the county jail or house of
lifetime supervision may be necessary for a defendawhether correctionsentence and shall be given credit on the sentence as
oneof the purposes for the conduct constituting a violation wittrovidedin s.302.43or 303.19
which a defendanis chaged was for the defendamtsexual  History: 1977 c. 1261989 a. 31

arousalor gratification. .
History: 1897 a. 275 973.15 Sentence, terms, escapes. (1) Except as provided

in 5.973.032 all sentences to thei¥¢onsin state prisons shhé

973.13 Excessive sentence, errors cured.  In anycase for one year or moreExcept as otherwise provided in this section,
wherethe court imposes a maximum penalty in excess of tlf Sentences commence at noon on the dagutence, but time
authorizedby law such excesshall be void and the sentence shajl/Nich elapses after sentence while the convictéender is at
be valid only to theextent of the maximum term authorized bya9€ on bail shall not be computed as any part of the term of
statuteand shall stand commuted without further proceedings!MPrisonment.

This section caps the length of a sentence reduced théghiydoes not address (2) (a) Except as provideih par (b), the court may impose
otheraspects or conditions of sentencing. The sentencingrmayrtesentence the asmany sentences as there are convictions and may provide that

defendantf the new sentence is permitted by the.l&Btate vHolloway 202 Ws. ; :
2d 694 551 N.W2d 841(Ct. App. 1996)95-2575 any such sentence be concurrent with or consectdiaay other

This section commands that all sentences in excess of that authorized by la€ntencémposed at the same time or previously

declaredvoid, including the repeater portion of a sentence. Prior postconviction H i i
motionsthat failed to challenge the validity of the sentence do not bar seeking reEef (b) The court may not impose a sentence to the intensive sanc

from faulty repeater sentences. StaElewers221 Ws. 2d 20586 N.wzd 175(Ct.  UONS program consecutive to any other sentence. The court may
App. 1098),97-3682 notimpose a sentence to the intensi@actions program coneur

To allow theimposition of an unauthorized criminal penalty on the basis of waivt i i ina i ;
ignoresthe dictate of this section to alleviate all maximum penalties imposed(?i(rzf‘mvmh asentence imposing imprisonment, except that the court

excesf that prescribed by lanState vHanson2001 WI 70244 Ws. 2d 405628 ~ May impose a sentence to the program concurrent with an
N.W.2d 759 99-3142 imposedand stayed imprisonment sentence or &ifirison sen

Flowersholds that neitheEscalona—Naranjmor s. 974.06 (4) bar motions chal H
lengingthe foundation for theonvictions sustaining the habitual criminal status tha&encefor which the dender has been released on extersigbs

areproperly brought under this section. Howetks section as jertains to sen ~ ViSIon or parole. The court may impose concurrent intereive
tencinga repeat dénder applies only when the state fails to prove the prior convitions program sentences. The court may imposéntansive

tion necessary to establish the habitual criminal status or whemettadty given is ; ;
longerthan permitted by law for a repeat&tate vMikulance,2006 WI App 69291 sanctionsprogram sentence concurrent to prObatlon' The court

Wis. 2d 494 713 N.W2d 16Q 05-1120 may impose any sentence for an escpen a sentence to the
intensivesanctions program concurrent with gentence to the
973.135 Courts to report convictions to the state intensivesanctions program.
superintendent of public instruction. (1) In this section: (2m) (a) Definitions. In this subsection:
(a) “Educational agency” has the meaning given i15.31 1. “Determinate sentence” means a bifurcated sentence
(1) (b). imposedunder s973.01or a life sentence under which a person
(b) “State superintendent” means the state superintendentSogligible for release to extended supervision undé78.014
public instruction. (1g)(a) 1.or2.

(2) If acourt determines that a person convicted of a crime 2. ‘Indeterminate sentence” means a sentence to ieow/

specifiedin ch.948, includinga crime specified in €48.015a Sin state prisons other than one of the following:

felony for whichthe maximum term of imprisonment is at least 5 a. A determinate sentence.

years 4th degree sexual assault unde¥4€).225 (3mpr a crime b. A sentence undewhich the person is not eligible for

in which the victim was a child, is employed by an educationadleaseon parole under €39.62 (2m) (cpr973.014 (1) (c)

agencythe clerk ofthe court in which such conviction occurred 3. “Period of confinement in prison,” with respésiany sen

shall promptly forward to the state superintendeg record of tenceto the Wsconsin state prisons, means any time during which

conviction. aperson is incarcerated under that sentence, including any exten
(3) If a conviction undesub. (2) is reversed, set aside orsionsimposed under 802.11 (3),302.113 (3) or302.114 (3)and

vacatedthe clerk of the court shall promptly forward to the stateny period of confinement in prison requiredtte served under

superintendena certificate stating that the conviction has beehn302.11 (7) (am) 302.113 (9) (am) or 302.114 (9) (am)

reversedset aside or vacated. (b) Determinate sentences imposed to run comeurwith or
History: 1991 a. 421995 a. 271997 a. 2735. consecutive to determinate sentences.If a court provides that
. adeterminate sentence is to run concurrent with another determi
973.137 Courts to report convictions to the depart - patesentence, the person sentenced shall serve the periods of con

ment of transportation.  Upon conviction of gerson for any finement in prison under the sentences concurrently and the terms
of the following ofenses, the clerk of theourt in which such con  of extended supervision under the sentences concurrently
viction occurred shall promptly forward the record of conviction 5 | 5 court provides that a determinate sentence is to run con
to the department of transportation: secutiveto another determinate sentence, the person sentenced

(1) A violation of 5.941.235 shall serve the periods of confinementprison under the sen

(Im) A violation of s. 947.015 if the property involved is tencesconsecutively and the terms of extended supervision under
ownedor leased by the state or any political subdivision of thbe sentences consecutively and in the order in which the sen
state,or if the property involved is a school premises, as definéghceshave been pronounced.

in 5.948.61 (1) (c) (c) Determinate sentences imposed to run corurwith or
(2) A violation of 5.948.605 consecutiveo indeterminate sentences. If a court provides that
History: 2003 a. 200 adeterminate sentence is to run concurrent with an indeterminate
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sentence, the person sentenced shall serve the period of eonfgi®r a 3rd or subsequent violation that is counted as a suspension,
mentin prison under the determinate sentence concurrent with tegocation,or conviction undes. 343.307 or a violation of s.
periodof confinement in prison under the indeterminate sentern@€0.09(1) or 940.25in the persors lifetime, or a combination
andthe term of extendesupervision under the determinate-serthereof.

tenceconcurrent with the parole portion of the indeterminate sen (b) If a court sentences a person und@78.03 (5) (b)this
tence. subsectiorapplies only to the first period of imprisonment.
2. If a court provides that a determinate sentence is to run cortlistory: 1973 ¢. 901977 c. 347353 447, 1981 c. 50292, 1983a. 528 1989

; ; ; 85,1991 a. 391993 a. 791995 a. 3901997 a. 2832001 a. 1092009 a. 100
secutiveto an indeterminate sentence, the person sentenced S:hél.ldicial Council Note, 1981:Sub. (2) has been simplified to allow a count,

servethe period of confinemeri prison under the determinateimposinga criminal sentence, to order that it be concurrent with or consecuéiug to
sentenceonsecutive to the per|od of confmemﬂ,rnpnson under othersentence imposed at the same time or previoUhe prior statute, although
B P lengthier andnorecomplicated, failed to achieve its apparent purpose of allowing
themdetermma_te sentence. . ) consecutivesentencingn situations involving probation and parole revocations,
(d) Indeterminate sentences imposed to run coectivith or ~ escapesetc. See Drinkwater Btate9 Ws. 2d 60(1975); Guyton vStates9 Ws.

; ; ; 2d 663(1975); Bruneau.\State,77 Ws. 2d 166(1977); Smith vState85 Wis. 2d
consecutiveo determinatesentencesl. If a court provides that 650(1078); and Donaldson Btate93 Wis. 2d 306(1980).

anindeterminate sentence is to run concurrent With_ a determir_\atﬁ"lisre\_/ision allows sentences to be made consecutive to any previously er simul
sentencethe person sentenced shall serve the period of cenfitaneouslyimposed sentence, without regard to whether tieaidér is “then serving”

; : ; ; h sentence, is subject to parole revocation proceedings, or has received a hew sen
mentin prison under the indeterminate sentence concurrent V\@ﬁce between the time of an escape and a return to a state fabifityevised statute

the period ofconfinement in prison under the determinate- seisogoverns the sentencing of probationers by virtue ottbes-references in ss.
tenceand the parole portion of the indeterminate senteogeur ~ 973.09(1) () and 973.10 (2) (a). [Bill 341-A]

: i : udicial Council Note, 1981:Sub. (8)has been added to specify the circumstances
rent with the term of extended supervision required under tnﬁgﬁerwhichexecution of a sentence of imprisonment may be stayed(apeefer

determinatesentence. encesghe rule of Reinex.\State, 51 ¢. 152 (1881) and @étonv. State28 Ws. 2d

: f ; f (1965), wherebyexecution can be stayed for “legal cause”, such as during the
2. If a court prowdes that an indeterminate sentence is to dencyof an appeal. Pafb) cross-references the probation statute. (B)és new

consecutiveo a determinate sentence, the person sentehedid it allows the court to delay the commencement of a sentence for up to 60 days. The

servethe period of confinement in prison under ithgeterminate Wisconsinsupreme court recently held that courts have no authority to stay execution
. . - . . of a sentence of imprisonment in the absence of such a stgtatergion or legal
sentenceonsecutive to the period of confinemamprison under cayse State vBraun,100 Wis. 2d 77(1981). [Bill 736-A]

the determinate sentence. Unders. 973.15 (2) and (3), a court may imposemtence consecutive to an out—

(e) Revocation innultiple sentence casel.a person is serv of-statesentence. State Yoy, 125 Wis. 2d 216371 N.W2d 386(Ct. App. 1985).
ntencingourt has authority to stay a sentence and order it be served eonsecu

. . .. e
ing concurrent determinate sentences and extended SUPEWISIQUQ% a ss. 345.47 and 973.07 commitment for failure to pay a fine and penalty
revokedin each case, or if a person is serving a determinate s&RessmentState vStrohbeen]47Wis. 2d 566433 N.W2d 288(Ct. App. 1988).

tence concurrent with an indeterminate sentence and botH\n adult sentence cannot run consecutive to a juvenile disposition. .Stéeds,

i 3Wis. 2d 129496 N.W2d 144(Ct. App. 1992).
eXtendedSUperVISlonand pamle are revoked, the person Shainhe sentence of a defendant convicted of committing a crime while committed

concurrentlyserveany periods of confinement in prison requiré@ndera prior not guilty by reason of mental incompetence commitment under s.
underthose sentences undeB62.11 (7) (am)302.113 (9) (am) 971.17maynot be served concurrent with the commitment. StaBzwiczewski,
or 302.114 (9) (am) 200Wis. 2d 1561 N.W2d 781(Ct. App. 1997)96-1323
’ . 5 . A court may not order a prison sentence consecutive to an s. 971.17 commitment.
(3) Courts may impose sentences to be servedhimle or in A sentence can only be imposed concurrent or consetuigmther sentence. State

partconcurrently with a sentence being served or to be served:i agﬂp%]v\-}e\r"ffﬁ didr gﬁgS(g?g-imég;o;()ﬁ;e@g& elggzggr?c‘g:ﬁ nt authority
afederal institution or an institution of another state. to impose a sentence to be served consecutively to jail time being served as a condi

(4) Whena court orders a sentence to theddhsin state pH‘S tion of probation. State Wlaron,214 Ws. 2d 384571 N.W2d 454(Ct. App. 1997),

. . . 7
On_Sto be served in whole Or_m part Con(_:urr_enﬂy Wm”eat_en(_:e . A commitment under s. 971.17 is legal cause under s. 973.15 (8) to stay-the sen
beingserved or to be served in a federal institution or an instituti@nceof a defendant who commits a crime while servingctramitment. Whether
of another state: to stay the sentence while the commitment isfiecér to begin the sentence imme
' i . diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d
(a) The court shall order the department to immediatérm 495 574 N.w2d 660(1998),96-1323

the appropriate authorities in the jurisdiction where the prior sen Sub. (2) authorizes a trial court to impose a sentence consecutive to a previously
. . . ..~ Imposedsentence upon revocation of parole on that sentence. Prior revocation of
tenceis to be served that the convicteteatleris presently avail paroleon the earlier sentenéenot required before a consecutive sentence may be

ableto commence or resume serving that sentence; and issued. State vCole,2000 WI App 52233 Wis. 2d 577608 N.W2d 43298-3336

. . . Thata sentence begins at noon under subwék)not relevant to a double jeopardy
(b) The trial and commitment records reqU|red undevs.08 analysisin regard to a sentence pronounced in the morning and then corrected and

shallbe delivered immediately to the warden or superintendenti@fgthenedhe same afternoon before the judgment was entered into the record. State
the Wisconsin institution designated as the reception center“t@ur, 2000 Wi fpp 126237 Wis. 2d 610614 N-W2d 42 9971209

iveth icted éénder when he or she becomes availablg, oublejeopardy prevents a court that, under a mistaken view of thetaered
receivethe convicte alid concurrent sentené®m 3 months later revising the sentence to be a consecu

to Wisconsin authorities. tive sentence. State Willett, 2000 WI App 212238 Wis. 2d 621618 N.W2d 881
. ho i ilabl h 99-2671
(5) A convicted dfender who is madavailable to another ~“\yhenapplicable, sub. (5) dictates giving sentencing credit for the duration-of cus

jurisdiction under ch976 or in any other lawful manner shall betodyin thg. otheyjuris%:giora.HeLe, the'a_lpplicabilityegf 5.973.10 (2) (tl)a)for 973.155

i i i i i it werenot dispositive. Whether the petitioner enteadtisconsin prison before start
creditedwith service of his or her 1sconsin sen_tence or Commlt ing his federal sentences, or whether his federal sentences were in connection with
mentunder the terms of 873.155for the duration of custody in thecourse of conduct for which sentence was imposed, was not the correct test. The

the other jurisdiction. questionto be answered was whether the petitioner fell within the ambit of sub. (5).
. . . Statev. Brown,2006 WI App 41289 Wis. 2d 823711 N.W.2d 708 05-0361
(6) Sections302.11and304.06are applicable to an inmate ™ sections302.13 (4), 973.01, and 973.15 establish that consecutive periods of

servinga sentence to thei¥¢onsin state prisons for a crime comextendedsupervisiorare to be served consecutivelggregated into one continuous
; : ; i eriod,so that revocation of extended supervisioarst time allows revocation as
mitted beforeDecember 31, 1999, but confined in a federal-dnsf i St e Aot T 0T S ate Golling, 2008 Wi App 163314 Ws. 2d 653
tution or an institution in another state. 760N.W.2d 438 07-2580
(7) If a convicted dénder escapes, the time during which he Overcrowdingdoes not constitute legal cause under sub. (8Y Gjtty. Gen.165

or she is unlawfully at lgie after escape shall not be computed @573 155 Sentence credit. (1) (a) A convicted dénder

serviceof the sentence. . . X ;
8 Th tenci t ; i f ¢ shallbe given credit toward the service of his or her sentence for
(8) (a) The sentencing court may stay execution of a sen er?;ﬁ?days spent in custody in connection with the course of conduct

of imprisonment or to the intensive sanctions program only: for which sentence waisnposed. As used in this subsection,
1. For legal cause; “actual days spent in custody” includes, without limitation by
2. Under s973.09 (1) (g)or enumeration,confinementrelated to an &nse for which the
3. For not more than 60 days, except that the court may @#fenderis ultimately sentenced, or for anther sentence arising
stay execution of a persam'sentence of imprisonment or to theout of the same course of conduct, which occurs:
intensivesanctions program under this subdivision if the sentence 1. While the dender is awaiting trial;
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973.155 SENTENCING Updated 11-12Wis. Stats. 26

2. While the diender is being tried; and A defendant is entitleth credit against a sentence for the period during which he
. . . . .. wasdenied admission to a counail due to overcrowding, but the defendant is not
3. While the ofender is awaiting imposition of sentence aftegntitiedto credit for time as of the date he was to have reported to jail to serve-the sen
trial. tence. State vRiske, 152 Ws. 2d 260448 N.W2d 260(Ct. App. 1989).
e : Presentenceredit must be applied to each of the concurrent terms to which the
(b) The Categones n pe(a) a_nd SUb(lm) include CUStOdy of defendants sentenced. StateWard,153 Ws. 2d 743452 N.W2d 158(Ct. App.
the convicted ofender which is in wholer in part the result of a 1989).

probation,extended supervision or parole hold unde302.113 Out-of-statepresentence confinement while the defendantavaparole from

Wisconsinmay not be credited agairgibsequent reconfinement indabnsin for
(8m), 302.114 (8m) 304.06 (3)0r973.10 (2)placed upon the per .2 dicioiation. State vRohl, 160 Ws. 2d 325466 N.W2d 208(Ct. App. 1991).
son for the same course of conduct as that resulting in the new Cofynena waiver of juvenile jurisdiction is granted, secjuneenile detention time
viction. is eligible for credit consideration under this section as if it were jail time, retroactive
(1m) A convicted ofiender shall be given credit toward thq‘ﬁ’.\‘,@fzgitg(‘gjtf*}\epf;j!”fggg‘{‘e Juvenile petition. StatBaker 179 Ws. 2d 655508
serviceof his or her sentence fall days spent in custody as part Thedefinition of “custody” in s. 946.42 (1) (a) is used to determihether a per
of a substance abuse treatmprigram that meets the require son is in custody for sentence credit purposes. Staevelin204 Ws. 2d 127554

mentsof s.165.95 (3) as determined by the department of justicd -24521(Ct- App. 1996)96-0729 . N .
A person confined on a probation revocation or change in intensive sanctions due

unders. 165.95 (9)and(10), for any ofense arismg_ out of the g an arrest for a subsequent crime is not entitled to credit under sub. (1) against the
courseof conduct that led to the perssiglacement in that pro sentencéor the subsequent crime although the confinement was triggered by-the sub
gram sequentrime. State.vAbbott,207 Wis. 2d 624558 N.W2d 927(Ct. App.1996),
) 96-2051
(2) After the imposition of sentence, the court shall make andsub. (1) (a) provides sentence credit only for custody connected to tgeshiar

entera specific finding of the number of days for whigntence which the custody resulted from.irfile served as the result of a bail jumping gkar

" . A . . f asnot credited against a sentence for sexual assault, althouggiltbendition vie
creditis to be granted, which finding shall be included in the{udgieq was in the sexual assault case. St&teiersdorf208 Ws. 2d 492561 N.w2d

ment of conviction. In the case akevocation of probation, 749(Ct. App. 1997)95-1234
extendedsupervision or parole, trdepartment, if the hearing is. Whena defendant is unable to satisfy cash-bail requirements on 2 or more unre
waived,or the division of hearings and appeals in the departmfﬁdchages, the defendant is entitled to sentence credit on botesharowever

(S

> . : . " e defendant is committed following a finding of not guilty by reason of mental
of administration, in thease of a hearing, shall make such a-findiefecton onechage, there will be no sentence credit from the commitment against

ing, which shall be included in the revocation order a sentence upon conviction on another of thegdmas the confinement after the
. . . commitments solely the result of the commitment. Statelarr, 211 Wis. 2d 584
(3) Thecredit provided in sul{l1) or (1m) shall be computed sggN.w.2d 307(Ct. App. 1997)96-2815
asif the convicted denderhad served such time in the institution An 18-year—old on juvenile aftercare parole who was returned to juvenile deten
H tion because the parole was revoked pending sentencing after pleading caiilty to
to which he or S_he ha? bee_n sentenced. ) adultcrime was eligible for sentence credit for the time spent in juvenile detention
(4) The credit provided in sul§l) shall include earned good gggg ;09576r13t§2gng- State Thompson225 Ws. 2d 578593 N.w2d 875(Ct. App.
time for.those Inmates SUbJeCt 13382.43 303.07 (3).Or 30.3'19 Whéna sentence has been withheld and probation imposed, sub. (2) gives the court
(3) serving sentences of one year or less and confined in a cowRBsiveauthority to determine sentence credit in imposing a postprobatien sen
jail, house of correction or county reforestation camp. tence. A person subject to electronic monitoring, but not locked in the home at night,
. . . . wasnot in custody and not entitled to sentence cr&tite vOlson,226 Wis. 2d 457
(5) If this section has not been applied at sentencing to aR¥N.w.2d 460(Ct. App. 1999)98-1450 B .
personwho is in custody or to any person who is on probation,‘Courseof conduct” in sub. (1) (2) means the spedfitfor which the defendant

‘i iei sentenced. As such,defendant was not entitled to sentence credit on a later
extendedsupervisionor parole, the person may petition théﬁmosedsentence for time already served on sentences arisingHfecsame criminal

quqrtmento be given credit gnder this .s.ectidupon proper ver - episodebut different criminal acts. State Tuescher226 Ws. 2d 465595 N.w2d
ification of the facts alleged in the petition, this section shall #é3(Ct. App. 1999)98-2564

: : : retrialconfinement on a dismissed operthat is read in at sentencing relates to
applled.retroactlvely to t,he person. lf, the departmeljt IS unableé offense for which the &nder is ultimately sentenced, entitlittee ofender to
determinewhether credit should be given, or otherwise refusesdentencecredit. State vFloyd, 2000 W1 14 232 Ws. 2d 767606 N.W2d 155
awardretroactive credit, the person may petition the sentenci g?setazntence credit purposes, afepflers status constitutes custody whenever the
courtfor relief. This subsection applles to any person, regardl%ﬁgnderis subject to an escapé ohperfor leaving that status. StateMagnuson,
of the date he or she was sentenced. 2000WI 19, 233 Wis. 2d 40606 N.W2d 536 98-1105

. . . oettcherbars a claim for dual credit when the defendant has already received the
(6) A defendant aggrieved by a determination by a court un%@ﬁecreditagainst a prior sentence that the defendant has already served.. State v

this section may appeal in accordance witB(9.30 Jackson2000 WI App 41233 Ws. 2d 231607 N.W2d 338 99-1161
History: 1977 c. 3531979 c. 1541983 a. 377528 1987 a403s.256 1989 a. In a multiple count conviction, whesne sentence is imposed and another stayed,
31, 107: 1997 a. 2832001 a. 1092005 a. 252013 a. 20 applicablesentence credit must be applied to the first imposed sentence. .State v
Cross-reference: See also DOC 302.28 Wis. adm. code. Wolfe, 2001 WI App 66242 Ws. 2d 426625 N.W2d 655 00-1466

Sentenceredit is not to be granted for time spent on electronic monitoring. State

Thetrial court did not abuse its discretion durimegentencing when it refused to@rel. Simpson vSchwarz2002 W1 App 7 250 Ws. 2d 214640 N.W2d 557
=0008

give the defendant credit for time served on an unrelated conviction that was voi

Statey. A”'S.On‘ 99 Ws. Zd. 391298 N'qu 286(Ct. App. 1980). . A person who was unable to seavsentence upon being informed by the jailer that
_ This sectiorgrants credit for each day in custody regardless of the basis for c@Rejail was overcrowded and that he shawitirn at a later date was absent from the
finementas long as it is connected to thieoge for which sentence is imposed. Statﬁ-a” through no fault of his own and entitled to sentestelit for the period between
v. Gilbert, 115 Wis. 2d 371340 N.W2d 511 (1983). whenhe first reportedo the jail and when he later was admitted. StaBewntici,
Whenthe intended sentence was valid, but the judge did not follow the procedure®2WI App 77, 251 Ws. 2d 436643 N.W2d 180 01-1703
underthis section, the appropriate remedy was to modify the sentence to conform betentionat the isconsin Resource Center while awaiting evaluatioshtrial on
to the requirements of this section. Staté/lker, 117 Wis. 2d 579345 N.W2d 413 a petition for commitment as a sexually violent person under Chapter 980 satisfies
(1984). neitherthe “in custody” nor “in connection with” requirements of this section. The
“Custody” must result from the occurrence of a legal everttgess, or authority detentiondoes not qualify for sentence credit under this section. ThorSuhwarz,
thatoccasions, ois related to, confinement on a ap@for which the accused is ulti 2004WI 96, 274 Ws. 2d 1 681 N.W2d 914 02-3380
matelysentenced. StateDemars119Wis. 2d 19349 N.W2d 708(Ct. App. 1984). An offender who has had extended supervision revoked is entitieehtence
Whenan ofendercommitted robbery and 24 hours later fled from diverf the ~ crediton any new chages until theirial court resentences him or her for the available
offenderwas not entitled to credit toward the robbery sentence for time served ung&painingterm of extended supervision. A reconfinement heasimgsentencing,
the sentence for fleeing anfidfer. State vGavigan122 Ws. 2d 389362 N.w2d  andthe revocation is not. The defendant was entitled to sentence credit on the new
162 (Ct. App. 1984). chargﬁ‘_rom thegaae of his arrest until the ia)é orf1 sentencing on bﬁtrgebzbecause g
: ; " ; e his extended supervision was revoked, his resentencing had not yet occurred.
e iAo I et Lo o e and conseatonty beans el Prescy 7000 i App 62505 s, 20 794715 N Wad 11305 0988
underthe first sentence. StateBeets124 Ws. 2d 372369 N.W2d 382(1985). ena defendanbas served jail time as a condition of probation and his or her
. . h - " robationis later revoked and the defendant commences serving an imposed and
_ No credit was due for ime spent in a drug treatment facility as a condition of prog@ayedsemence, thdefendant is entitled to sentence credit for days spent in custody
tion when the defendant was not in actual “custadgtie facility within the meaning \ile in conditional jail time status, even if thaistody is concurrent with service
of this section and s. 946.42. Stat@nbb,l35 Wis. 2d 181400 N.W2d Q(Ct App of an unrelated prison sentence. Statmmick,2007 Wi App 30299 Wis. 2d 456
1986). _ S R 728N.W.2d 365 06-0849
Creditunder this section is given on a day-to—day basis, which is not to be duplicasentencecredit must be awarded under sub. (1) (b) for time in custodynon
tively credited to more than one consecutive sentence. SBteticherl44 Ws.  extendedsupervision hold if the hold was at le@spart due to the conduct resulting
2d 86 423 N.W2d 533(1988). in the new conviction. State Mintz,2007 WI App 13,300 Ws. 2d 583731 N.w2d
A defendant is nagntitled to credit against a sentence for time spent under hor46, 06-0217
detention. State vPettis 149 Ws. 2d 207441 N.W2d 247(Ct. App. 1989). See also  Theunderlying purpose of the sentence credit statute isai@ dhirness by ensur
Statev. Swadley190 Ws. 2d 139526 N.W2d 778(Ct. App. 1994). ing that a person not serve more time than that for which he or she is sentenced. A
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narrowinterpretation of the phrase “in connectinith” furthers this purpose. If the (2) Thetrial judge shall personalipform the defendant at the
defendant would have been in custody even if ageltaofense had never occurred, r;#gne of Sentencing othe right to seek pOStCOﬂViCtiOI’I relief and,

thedefendant was not treated unfairly by not receiving sentence credit for that time, ~ X . .
Statev. Johnson2007 W1 107304 Wis. 2d 318735 N.W2d 505 05-1492 it indigent, the right to the assistance of the state public defender

Sub.(1) (a) requires an award of credit against each sentence imposed for all day: i H H i i
spentin custody in connection with the course of conduct underlying the sentenc 5(3) Before adjoummg the sentencing proceedlng, the JUdge

The'in connection with the course of conduct” requirement applies individually t1al! direct the defendant and qlefendz_amtial counseto sign a
eachconcurrent sentence imposed at the same time. Credit due against any indivi@em to be entered in the recoiiddicating that the lawyer has

sentencés notawarded against a concurrent sentence that was not imposed in @funselecthe defendant regarding the decision to seek postcon
nectionwith the course of conduct giving rise to that individual sentence. State v _.. . .
Johnson2009 Wi 57318 Ws. 2d 21 767 N.W2d 207 07-1114 See also State v ViCtion relief, and that the defendant understands that a raftice

Carter,2010 W1 77327 Ws. 2d 1, 785 N.W2d 516 06-1811 intentto pursue postconviction relief must be filed in the trial court

Whenan ofender is on a parole hold in aféifent sovereignty that has not actedyithin 20 days after sentencing for that right to be preserved.
to revoke parole, the circuit court should grant sentence creditsicovsin for the

time the ofender spent in presentence confinementiscasin. Until the other sev (4) Thejudge shall direct the defendantounsel to confer
ereigntyhas acted on whether to grant credit, thigdahsin sentence is the only out with the defendant before signing the form, during the proceeding

standingsentence against which the court can grant credit. Therefoigyéktion : :

of “double credit” is not ripe. The Mtonsin court, athe only court the issue of credit or as soon thereafter as practicable, ar]d may make approp_rlate

is before, shoulgrant credit. State Brown, 2010 WI App 43324 Ws. 2d 236781 ordersto allow the defendant to confer with counsel before being

N.W.2d 244 09-0896 ) transferredo the state prison. The defendant shall be given a copy
A court, in determining a sentence, may consider the amount of sentencmcrqutg he form

which the defendant is entitled so long as the court does not do so with the purp é '

of enlaging the sentence to deprive the defendant of his or herteigateive sen (5) If the defendant desires to pursue postconviction riief,
tencecredit. State.Amstrong2014 W1 App 59__W.2d__,___NVId__.  defendant'grial counsel shall file theotice required by £09.30
Jail credit may not be granted if it is not provided for by statdfeAtty. Gen. 102 (2) (b) ) )
SentenceCredit: More Than Just Math. White.igM.aw Oct. 1991. History: Sup. Ct. Order123 Ws. 2d xi (1985).

Judicial Council Note, 1984:Sub. (2) is similar to prior s. 809.30 (1) (b). Subs.
. i i ) (3) and (4) codify State.\Argiz, 101 Wis. 2d 546305 N.W2d 124(1981). Sub. (5)
973.16 Time out. If an order or judgment releasing a prisonefodifies trial counsel continuing duty to provide representation until appellate

on habeas corpus is reversed, the time dusihgch the prisoner counselis retained or appointed. WhitmoreState56 Ws. 2d706 203 NW 2d 56
- ’ . 81973).[Re order dkctive July 1, 1985]

wasat liberty thereunder shall not be counted as part of the prison

er'sterm.

History: 1993 a. 486 973.19 Motion to modify sentence. (1) (a) A persorsen

tencedto imprisonment or the intensive sanctions program or
orderedto pay a fine who has not requested the preparation ef tran

liability company . (1) If a corporation or limited liability com scriptsunder s809.30 (2)ymay within 90 days after the sentence

panyfails to appear within the time required by the summons, tggoorsrenr c')sf tehné?‘irr?g' move the courimodify the sentence or the
defaultof such corporation or limited liabilitgompany may be ’

recordedand the chaje against it taken as true, and judgment (P) A personwho has requested transcripts und@%30 (2)
shallbe rendered ac?grdi?\gly Jueg may move for modification of a sentence or fimeder s809.30

. . (2) (h).

(2) Upon default of the defendantorporation or limited - . o
liability company or upon conviction, judgment for the amount of (2) Within 90 days after a motiamder sub1) (a)is filed, the
thefine shall be entered. _courtshall enter an order either determining the motion or extend

(3) A judgment against a corporation or limited liability c-ommgl t3he|:|me fO(: do(;ng S0 by not morg than :O days for. cause.
panyshall be collected in the same manner as in civil actions. 3) an orcer determining a motion under si. (a)ls.not

History: 1993 a. 12 ente_redtlmely under sub(2), the motion shall be considered

deniedand the clerk of the court shall immediately enter an order

973.176 Notice of restrictions. (1) FiREarm possession. denyingthe motion.

Whenevera court imposes a sentenmeplaces a defendant on  (4) An appeal from an order determiningnation under sub.

probationregarding a felony conviction, the court shall inform thél) (&) is governed by the procedure for civil appeals.

defendanbf the requirements and penalties undé&44..29 (5) By filing a motion under sulfl) (a)the defendant waives
(2) VoTinG. Whenever a couitmposes a sentence or place§is or her right to filean appeal or postconviction motion under s.

a defendant on probation for a conviction that disqualifies tf99.30(2).

defendanfrom voting under .03 (1) (b) the court shall inform ~ History: Sup. Ct. Orderl23 Ws. 2d xiv (1985)1991 a. 39

. LT . - Judicial Council Note, 1984:This section is intended as an expeditious alterna
the defendant in writing that he or she may not vote in any EIGCUWi to the procedure prescribed in s. 809.30 (2) when the only clajpogtronvie

until his or her civil rights are restored. The court shall use thin relief relates to the severity of the sentence. It is not intended to alter the-substan
form designed by the department of corrections und@®%.03 ”"if)rgt’(‘));*r?gig%Srgfl?sifr']iff“t%g;f);‘gﬁgtsetnﬁgisme limits governing such motions
(3a) to inform the defendangnd the defendant and a witness ShaﬁrThis section will probably be most frequently used in guilty plea cases, although
sign the form. it is not limited to such cases. Howe\vethe defendant intends to withdraw a guilty
plea or file other postconviction motions, s. 809.30 (2) or 974.06 provides the appro
3 QH|LD SEXOFFENDERWORKING WITH CHILDREN. Whenever priateprocedure. Motions under this section should usually be filed by trial counsel
a court imposes a sentence or places a defendant on probammqutthe need for transcripts or for appointment ofippellate public defender

i i~ A defendant must elect between the remedies provided by this seutien809.30
regardmga convictionunder $940.22 (2)0!’ 940.225 (2) (C)L)I’ (2). Filing a motion under this section waives relief under s. 809.30 (2). Hawever

(cm), if the victim is under 18 years of age at the time of th€gefendant who has filed a notice of intent to pustconvictiomrelief under s.
offense,a conviction under £40.302 (2)f s.940.302 (2) (a) 1. 809.30(2) (b) may invoke this remedy at any time before transcripts are ordered

; o unders. 809.30 (2). If transcripts are required for prosecution of a motion under sub.
b. applies, or a conviction underg!8.02 (1)or (2), 948.025 (1) (1Y hey Sho(ul)d be SoughtpunMR ‘;1.03(2). P

948.05(1) or (1m), 948.051 948.06 948.07 (1) (2), (3), or(4), Sub. (4) does not expand the scopeellatereview [Re Order dkctive July
948.075 or 948.085 the court shall inform the defendant of the. 1985

973.17 Judgment against a corporation or limited

requirementsand penalties undere48.13 Thetrial courts increase of the defendansentence based solely on “reflection”

. . ~ . did not constitute a valid basis for modification of a sentence. There was no “new
History: 2003 a. 123s.2, 3, 5; 2005 a. 277451, 2007 a. 16. o factor” justifying a more severe sentence, a prerequisite for sentence reevaluation.
Failureto give the warning under this section does not prevent a conwetder — Scottv. State 64 Wis. 2d 54218 N.W2d 350(1974).

5.941.29. State.\Phillips,172 Ws. 2d 391493 N.W2d 270(Ct. App. 1992). A reduction in the maximum statutory penalty for diemse is not a “new factor”
justifying a postconviction motion to modify the sentence. Stakéegwood, 113

973.18 Notice of rights to appeal and representation. Wis. 2d 544 335 N.W2d 399(1983). - )

(1) In this section, “postconviction reliefind “sentencing” have Thereare two alternative means to seek modification of a sentence; proceeding

N . . undersub. (1) (a) or (b). Under eith@motion must be first made in the trial court.
the meanings ascribed in809.30 (1) Statev. Norwood,161 Ws. 2d 676468 N.W2d 741(Ct. App. 1991).
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973.19 SENTENCING Updated 11-12Wis. Stats. 28

Rehabilitationmay not be considered as a “new factor” for purposes of modifying The Department of Correctios’determination that an inmate does not meet the
analready imposedentence. State Kluck, 210 Ws. 2d 1563 N.W2d 468(1997), placementriteria for the Challenge Incarceration Program under s. 302.045 does not
95-2238 constitutea new factor for purposes séntence modification when a trial court has

A defendans sentence may be modified if there is some “new facRost-sen  determinedat sentencing that the defendant is eligible to participate jporéugam.
tencingconduct does not constituaenew factor State vScaccio2000 WI App 265 Oncethe trial court has made an eligibility determination, the final placement deter
240Wis. 2d 95622 N.W2d 449 99-3101 minationis made by the department. Section 302.045 providesiftlaatinmate

A defendant subject to a post-probation revocation sentence cannot use s. 8091egdsall of the program eligibilitycriteria, the department “may” place that inmate
andsub. (1) (b) to raise issues that go the original judgment, but the defendant inayze program.lt is not the sentencing cowrfunction to classify an inmate to a-par
take a direct appeal from a subsequent judgment in order to fully litigate issues tigular institution or program. State 8chladweiler2009 WIApp 177 322 Ws. 2d
tially raised by the resentencing. StatS8saccio2000 WI App 265240Wis. 2d 95 642 777 N.W2d 114, 08-3119
622N.W.2d 449 99-3101 A “new factor” in the context of a motion for sentence modification is a fact or set

Underthe facts of the case, information presented to the court that had a direct befafiacts highly relevant to the imposition of senteize; not known to the trial judge
ing on the length of the sentence that proved to be incorrect was a “new factor” vadithe time of original sentencing, either because it was not then in existence or
ranting sentence modification. Stat\Nerton,2001 WI App 245248 Ws. 2d162 ~ becausét was unknowingly overlooked by all of the parti¢gustration of the pur
635N.W.2d 656 00-3538 See also State Wood,2007 WI App 190305 Wis. 2d  poseof the original sentence is not an independent requirement aetermining
133 738 N.W2d 81, 06-1338 whethera fact or set of facts alleged by a defendant constitutes a new fatate

A circuit court has the inherent power to modify a previously imposed sentenedlarbor 2011 WI 28 333 Wis. 2d 53797 N.W2d 82§ 09-1252
after the sentence has commenced, butay not reduce a sentence merely upon The defendant didot show “by clear and convincing evidence that a new factor
reflectionor second thoughts. A court may do so on the basis of new factors or wR¥i$ts” when asserting that the scientific community recently realized that adoles
it concludes its original sentence was unduly harshnconscionable. A coust’ centsare generally impulsivand often have trouble making wise choices, such that
alteredview of facts known to the court at sentencing, or a reweighing of their signithe information was a new factor that, if known by the trial court at the time of sen
cancedoes not constitute a new factor for sentencing purposes but is mere refled@1§ing, might have resulted in a &fent parole-eligibilitydate. Even though the
or second thoughtsState vGrindemann2002 WI App 106255 Wis. 2d 632648 studiesproffieredmay not have been in existence at the time of sentencing, the-conclu
N.W.2d 507, 01-0542 sionsreached by the studies were already in existence and well reppiteat time.

A circuit court should proceed in a fashion similar to that outlined in s. 974.06 @{ptev: McDermott,2012 W1 App 14339 Ws. 2d 316810N.W.2d 237 10-2232
whenit receives a motiorequesting sentence modification. Stat€&kindemann, henfruits of a defendarg’ substantial presentence assistance to law enforcement
2002WI App 106 255 Wis. 2d 632648 N.W2d 507 01-0542 authoritiesare notknown until after sentencing, those fruits, if highly relevant to the

A defendant can seek sentence modification in two ways: 1) moving for medifié@positionof the sentence in light of the factors set fortb@e, can constitute a new
tion as a matter of right undéis section, to assert an erroneous exercise of discreti§@ntencingfactor that the trial court can take into consideration when deciding
basedon excessiveness, undue harshness, or unconscionability; or 2) moving for%{ thermodification of a sentencevearranted. State Boyden 2012 W1 App 38
cretionaryreview invoking the inherent power of the circuit court, whagpplies 540 Wis. 2d 155814 N.W2d 505 11-0977 . . :
only if a new factor justifying sentence modification exists, in which case, the-timeJi Repealof a program that previously allowed inmates convicted of certitinsifs
nessrequirements of this section are inapplicable. Stalf, 2002 WI App 273 t0 am potential reductions in their termsrufial confinement for defined positive __
B S g Sos oL 3ai1 o BoSIive AdiUSIment e was nol & Tacto Tighly Feevans 16 he Sentonce mposed

A mental health professional who conducted a psychological assessment :
defendantonvicted of sexual assault, which was incorporaterithe presentence gtatev. Carroll,2012 WI App 83343 Ws. 2d 509819 N.W2d 343 11-1922
investigationreport and admitted into evidence at the sentencing hehdad@ con

flict of interest due to the fact that she had treated the victim in the case. The con§)iz3,195 Sentence adjustment. (1g) DerFINITION. In this

ggg;ﬁsggpalg‘nggégtggg_“;I(;fygg%g*ge7'2,?3¢}gi,ag%ggf;?g;f;“e”w- S&ford,  saction,“applicable percentage” means 85% for a Class C to E fel

Theadoption of Tuth-in-Sentencing, s. 973.01, did ndeat existing “new fac 0Ny and 75% for a Class F to | felany
tor” jurisprudence. State €rochiere2004 W1 78273 Wis. 2d 57681 N.W2d 524 (1r) CONFINEMENT IN PRISON (a) Except as provided ins

02-1809 . . . .
A change in the classification of a crime unther2001 Act 10%evisions to the 973.198 aninmate who is serving a sentence imposed under s.

sentencingaws was not a new factor for sentence modification purposes. Stat®¥3.01for a crime other than a ClaBsfelony may petition the

Longmire,2004 W1 App 90272 Wis. 2d 759681 N.W2d 354 03-0300 ; H B ;

Affirmed. ‘State vTrujillo, 2005 W1 45279 W, 2d 712604 N.w2d 93303-1463  SeNtencingeourt to adjust the sentence if the inmate has served at
The existence of a new factor does not automatically entitle the defendant to re|%f’.'-5t the e_lppllcable percentage Of. the term Of_ confinement in

Thequestion of whether the sentence warrants modification is left to the discretprisonportion ofthe sentence. If an inmate is subject to more than

of the circuitcourt. State .vIrujillo, 2005 WI 45279 Ws. 2d 712694 N.W2d 933 onesentence imposed under this section, the sentences shall be

03 1463 ; ; i treatedindividually for purposes of sentence adjustment under
A new factor refers to a faot set of facts highly relevant to the imposition of-sen y purp |

tence, but not known to the trial judge at the time of original sentencing. A reductiéS subsection.

in the maximum penalty after sentencing is not highlgvant to the imposition of ; i it

sentencend does not constitute a new factBtate vTrujillo, 2005 WI 45279 Ws. (b) Any of the fOHOWIng IS a ground fora petition under. par
2d 712 694 N.W2d 933 03-1463 a).

A defendans substantial and important assistance to law enforcement after sen 1. The inmates conduct. dbrts at and progress in rehabilita
tencingmay constitute a new factor that the trial court can take into consideration =" ’

whendeciding whether modification of a sentence is warranted. Staséw Doe, 10N, OF participatiorand progress in education, treatment, or other

2005hWI App 68§ 280 V\Ls. 2dd 731697 N.szd é&,04—0773 | o correctionalprograms since he or she was sentenced.
Whenresentencing based upon a new fadfue courts rationale must clearly - .

reflectthe high relevance of the new factdihere must bsome connection between 3 A change in lavor prlopedure related to sentencing or revo

thefactor and the sentencing; something that strikes at the very purpose forthe éationof extended supervisionfettive after the inmate was sen

tenceselected by the trial court. The trial court cannot reduce or increasgemce tancedthat would haveesulted in a shorter term of confinement

its reflection that the sentence imposed was harsh or inadequate.. Btatey o 1o, vould. : .
2005WI App 95 281 Ws. 2d 81, 698 N.W2d 837 04-0843 o % in prison or if the inmate was returned to prison upon revocation

The circuit cours authority to review its decision to determine whether the sef extended supervision, a shorter period of confinement in prison
tenceit imposed is unduly harsh does not include the authoritgdoce a sentence upon revocation, ifthe change had been applicable when the
basedon events that occurred after sentencing. In deciding whether a sentence 1S !
unduly harsh, the circuit cougtinguiry is confined to whethérerroneously exer  inmatewas sentenced.

cisedits sentencing discretion based on the information it had at the time of sentenc 4. The inmate is subject to a sentence of confinement in

ing. A circuit courts authority to modify a sentence based on events that occurr, . P . .
after sentencing is defined by new factor jurisprudence. Because sexual assaLﬁ%erherState or the inmate is in the United States illegallyraayl

prisonis not a new factor under the case, it circuit court in this case correctly be deported.
decidedthat it did not have the authority to modify the sentence based on the assault. . . P . P
Statev. Klubertanz2006 WI App 7129“1/ Ws. 2df¥51713 N.W2d 116, 05-1256 5. Sentence adjustment is otherwise in the interests of justice.

Whena defendant seeks modification of demtence imposed at resentencing, this  (c) Upon receipt of petition filed under pafa), the sentenc

sectionand 809.30 (2) requitke defendant to file a postconviction motion with the; . s
circuit court before taking an appeal. These rules on sentence modifiappiyn Ir_'g COU_I’t may deny the petitiaor hO_l(_Zi the petition for fur.ther C.en
eventhoughthe sentence imposed at resentencing is identical to a previous sented@eration. If the couttoldsthe petition for further consideration,
;ggrr]ttl;sc ggrf)tlgrrree%%rcd;ggﬁ ogrvmee?:r:tgndczfmgggte ghgllrt;ggﬁfewgncgiginal S\e;ntemeycourt shall notify the district attorney of the inmaigetition.
2006WI 82, 292 Ws. 2d 326716 N.W2d 498 04-2820 VEREY | the district attorney objects to adjustment of the inraaten
Oncethe trial court found that grounds for sentence modification did noteaist, tencewithin 45 days of receiving notification under this para
ticularly with an unrepresented defendahg trial court should not have convertedgraph,the court shall deny the inmatepetition.
a motion forsentencenodification to a motion for resentencing in the absence ofg . . . .
clear unequivocal, and knowing stipulation by the defendant. Statead,2007 (d) If the sentence for which the inmate seeks adjustment is for
WI App 190 305 Wss. 2d 133738 N.W2d 81 06-1338 an offense under $940.225 (2)or (3), 948.02 (2) 948.08 or
A defendant has a due process right to be sentenced based on accurate infomg,%"OSS andthe district attor(ne) d(OéS not ob'((ec)t to thea etition
The defendant requesting resentencing must prove, by clear and convineing " . . Yy J L p
dence boththat the information is inaccurate and that the trial court relied upon Within 10 days of receiving notice under ({a}, the district attor

Oncea defendant does so, the burden shifts to the state to show that the errorrye@g shall notify the victim, as defined unde980.02 (4) of the

harmless.An erroris harmless if there is no reasonable probability that it contribut ) i ; it ; :
o the outcome. StateRayette2008 WI App 106313 Ws. 2d 39756 N.W2d 423 SAmate spetition. The notice to the victim shall incluitdéorma

07-1192 tion on the sentence adjustment petition process under this subsec
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29 Updated 11-12Wis. Stats. SENTENCING 973.20

tion, includinginformation on how to object to the inma{@et; Sub. (1r) clearly states that “if an inmate is subject to more than one sentence
; St ; ; B imposedunder thissection, the sentences shall be treated individually for purposes
thn.. If the victim ObJeCtS to adju_stmer]t O.f the mmameme.nce of sentence adjustment under this subsection.” There is no alternative interpretation;
within 45 days of the date on which ttistrict attorney received multiple sentences are to be considered separatetyei@urpose of sentence adjust

notice under par(c), the court shall deny the inmatgdetition.  ment. State vPolay2014 Wi App 15352 Wis. 2d 452842 N.W2d 531 13-1433

(e) Notwithstanding the confidentiality of victiraddress ThePendulum Swings: No More Early ReleaBgennan. . Law Sept. 201.
informationobtained under 802.113 (99g) (g) 3.a district attor
neywho is required to send notice to a victim under @@may
obtain from the clerk of the circuit court victim addre¥erma
tion that the victim provided to the clerk undeB82.113 (99) (9)
3.

973.198 Sentence adjustment; positive adjustment
time. (1) When aninmate who is serving a sentence imposed
unders. 973.01and who has earned positive adjustment time
unders.302.113 2009 stats., or under304.06 2009 stats., has
. . o servedthe confinement portion of his or hegntence less positive

(f) If the sentencing court receives no objection to sentenggjustmentime earned between October 1, 2009, and August 3,
adjustmenfrom the district attorney under pér) or the victim 2011 he or she may petition the sentencing court to adjust the sen
under par(d) and the court determines that sentence adjustmegiiceunder this section, based on the numbetay of positive
is in the public interest, the court may adjust the ineatentence 5 qjystmentime the inmate claims that he or she has earned.

asprovided under pafg). The court shall include in the record. (3) Within 60 days of receipt of a petition filed under s

written reasons for angentence adjustment granted under thhs*ne sentencing court shall either deny the petition or hold a hearing

subsection. > ; . .
. . andissue an order relating to the inmatséntence adjustment and
(9) Except as provided under p@), the only sentence adjbist ojeasao extended supervision
mentsthat a court may make under this subsection are as follows: . ) . "
(5) If the courtdetermines that the inmate has earned positive

1. If the inmate is serving the term of confinement in prisofy; .simentime, the court may reduce the term of confinement in
portion of thesentence, a reduction in the term of confinement K, the amount of time remainifg the term of confinement
prisonby the amount of time remainimg the term of confinement ;, ison nortion of the sentence, less up to 30 days, and shall
in prison portion of the sentence, less up to 30 days, and a Colréf%thenthe term of extended supervision so thattotal length
spondingincrease in the term of extended supervision. of the bifurcated sentence originally imposed does not change.

2. If the inmate is confined in prison upon revocation of : . - . -
extendedsupervision, a reduction in the amount of time remaini (6) An inmate who submits a petition under this section may

n .
in the period of confinement in prison imposed upon revocatid?%)t i?g’éycf?gggjug;?efp;g ttr?: sgtrgeo??aéenggtilé)nn@gﬁsl%for
lessup to 30 days, and a corresponding increase in the ternfh tory: 2011 a 3% P :
extendedsupervision. v ’

(h) 1. If the court adjusts a sentence under(gpon the basis 973.20 Restitution. (1g) In this section:
of a change in law or procedure as provided u_nde(tp)a&and (@) “Crime considered at sentencing” means any crime for
the total sentence length of the adjusted senté&ngeeater than which the defendant was convicted and anv read—in crime
the maximum sentence length that thefeafler couldhave ; C ) y_ )
receivedif the change in law or procedunad been applicable  (P) “Read-incrime” means any crime that is unadet or that
whenthe inmate was originally sentenced, the court may reduéélismissed apart of a plea agreement, that the defendant agrees
the length of the term of extended supervision so that the total s&hbe considered by the court at the time of sentersidghat the
tencelength doesiot exceed the maximum sentence length thg@urt considers at the time of sentencing the defendant for the
the offender could have received if the change in law or proced@@éme for which the defendant was convicted.
hadbeen applicable when the inmate was originally sentenced. (1r) Whenimposing sentence or ordering probation for any

2. If the court adjusts a sentence under(gawon the basis of crime, other than a crime involving conduct that constitutes
a change in law or procedure as provided unde(lpad. andthe domesticabuse under £13.12(1) (am)or 968.075 (1) (a)for
adjustedterm of extended supervisias greater than the maxi which the defendant was convicted, the court, in addition to any
mum term of extended supervision that théentler coulchave otherpenalty authorized by lawhall order the defendant to make
receivedif the change in law or procedunad been applicable full or partial restitution under this section to any victim of a crime
whenthe inmate was originally sentenced, the court may reduggnsideredat sentencing oif the victim is deceased, to his or her
thelengthof the term of extended supervision so that the term e$tateunless the court finds substantial reason not to do so and
extendedsupervision does not exceed the maximum term sfateshe reason on thecord. When imposing sentence or order
extendedsupervision that the fehder could have received if theing probation for a crime involving conduct that constitutes
change in law oprocedure had been applicable when the inmatemesticabuse under 813.12 (1) (ampr 968.075 (1) (afor

wasoriginally sentenced. which the defendant was convicted or that was considered-at sen
(i) Aninmate may submit only one petition under this subseigncing,the court, in addition to any other penalty authorized by
tion for each sentence imposed unded7#s.01 law, shall order the defendant to make full or pantéstitution
History: 2001 a. 1092005 a. 253277, 2007 a. 972009 a. 282011a. 3258  underthis section to any victim of a crime, df the victim is
2013a. 168 deceasedo hisor her estate, unless the court finds that imposing

This section is aemedy that provides the procedure for judicial review of a se i - . .
tencewhen the law relating to sentencinganges and is an adequate remedy t%J” or partlal regtltutlon will creatan undue hardsh|p.on the
addresghe circumstances resulting from the reductiopenalties under t2001 ~  defendantor victim and describes the undue hardship on the
ﬁfglggzﬁ\‘l"\%%sg‘%%%fﬂgeg”c'”g laws. Statérwjillo, 2005 W1 45279 Ws. 2d record. Restitution ordered under this section is a condition of
Sub.(19g) sets forth the “applicable percentage” of the term of initial confinemeplmbatlonve.Xtended sgperwsmn, or parole serbgdhe defend
aperson must serve before being eligible for sentence adjusitiieing the felony — ant for a crime for which the defendant was convicted. Affieer
clas“smcatlon scheme adqptedzml Act 10%nd does not indicate how to calculatetarminationof probation, extended supervision, or parole, or if the
the “applicablepercentage” for a sentence under the scheme adop@ayiAct 283 defendant | d bati ded g
This problem is remedied by applying the Act 109 felatgssification under s. defendants not placed on probation, extended supervision, or
939.50to persons sentenced under Act 283 for the limited purpose of determiningpjm’ole,restitution ordered under this section is enforceable in the
applicablepercentage of a terof initial confinement in a petition for sentence adjust : ; ot Fn
ment. State vTucker 2005 W1 46 279 Ws. 2d 697684 N.W2d 92603-1276  Samemanner as a judgment in a ciaiition by the victim named
Two concurring/dissenting opinions joined in by the same 4 justices, read togetiidrthe order to receive restitution or enforced undei78B.
hold that, “shall” in the last sentence of sub. (1r) (c) is directbpreby giving a cir ; ; ; ;
cuit court discretion to accept or reject an objection from a district attorney on a peti (2) If acrime qonS|dered at senter}cm_g resulted in damage to
tion for sentence adjustment under s. 973.195. The circuit court must exeuise itsOF 0SS or destruction of propertye restitution order may require
cretion by weighing the appropriate factors undeb. (1r) (b) 1. when the court thatthe defendant:
reachesgts decision on sentence adjustment. Stafgenklyft,2005 WI 71281 Wis. ; .
2d 484,697 N.W2d 452 03-1959 (a) Return the property to the owner or owselesignee; or
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(b) If return of the property under pdgr) is impossible, (d) If justice so requires, reimburse any insusarety other
impracticalor inadequate, pay tteavner or ownes designee the personwho has compensated a victim for a loss otherwise com
reasonableepair or replacement cost or the greater of: pensablainder this section.

1. The value of the property on the date of its damage, loss or6) Any order under sul§5) (c)or(d) shall require that all res
destruction;or titution to victims underthe order be paid before restitution to
2. The value of the property on the date of sentencing, less @t@er persons.
value of any part of the property returned, as of the date of its (7) If the court orders thagstitution be paid to more than one
return. The value of retail merchandise shall be its retail valugpersonthe court may direct the sequence in which payments are

(3) If a crime considered at sentencing resultedaddily to be transferred under suti1) (a). If more than one defendant
injury, the restitution order may require that thefendant do one is ordered tamake payments to the same person, the court may
or more of the following: apportionliability between the defendants or specify joint and

() Pay an amount equal to the cost of necessary medical sRMeralliability. If the court specifies that 2 or more defendants
relatedprofessional services and devices relating to physical, p&/€ jointly and severally liable, the department or the clerk to
chiatric and psychological care and treatment. whom payments are made under s{ili) (a)shall distribute any

. rpaymentso that each defendaas closely as possible, pays
b) Pay an amount equal to the cost of necessary physical . oo
océu)patio);atherapy am?rehabilitation. y phy gﬁeﬁsame proportion of the ordered restitution.

; - . (8) Restitutionordered under this section does not linit
a cﬁ% 5 ggnr}g%rgfeéhgt'g’éﬁfgngﬂson for income lost as a resu"ﬁl‘?lfpairthe right of a victim to suand recover damages from the
- ) ’ . defendantn acivil action. The facts that restitution was required
__(d) If the injured persos’sole employment at the time of they; paid are not admissible as evidence in a civil action and have
injury was performing the duties of a homemakely an amount g jeqgal efect on the merits of a civil action. Any restitution made
sufficientto ensure thahe duties are continued until the PErsofy payment or community service shall be Sdtagfainst any

is able to resume performance of the duties. judgmentin favor of the victim in a civil action arisinaut of the

(4) If a crime considered at sentencing restiltedeath, the factsor events which were the basis for the restitution. The court
restitution order may also require that the defendant pay &ying the civil action shall hold a separate hearing to determine
amountequal to the cost of necessary funeral and related serviggsvalidity and amount of any sefafsserted by the defendant.
unders.895.04 (5) ) (9) (a) If a crime victim is paid an award under subiabf. ch.

(4m) If the defendant violated 840.225 948.02 948.025  949for any loss arising out of a criminal act, the state is subrogated
948.05 948.051 948.06 948.07 948.08 or 948.085 or s. to therights of the victim to any restitution required by the court.
940.302(2), if the court finds thathe crime was sexually meti Therights of the state are subordinate to the claims of victims who
vated,as defined in £©80.01 (5) and sub(3) (a)does not apply havesufered a loss arising out of thef@fises or any transaction
therestitution order may require that the defendant panasunt, whichis part of the sameontinuous scheme of criminal activity
notto exceed $10,000, equal to the cost of necessary professiongl,) \whenrestitution is ordered, the court shall inquire to see
servicesrelating to psychiatric and psychological care and-tregf 5 "a\ard has been made under subeii.ch. 949and if the
ment. The $10,000 limit under this subsection does not aeply jenartmendf justice is subrogated to the cause of action usder
theamount of anyestitution ordered under suB) or(5) for the 949 15 |t the restitution ordered is less than or equal tathard
costof necessary professional services relating to psychiatric 31¢liarsubch of ch. 949 the restitution shall be credited ttre
psychologicalcare and treatment. appropriationaccount under £0.455 (5)hh). If the restitution

(40) If the defendant violated 840.302 (2)or 948.051 and  orderedis greater than the award under subicbf ch. 949 an
sub.(2) or(3) does not applythe restitution order may require thalgmountequal to the award under subthbf ch. 949%hall be cred
the defendant pay an amount equal to any of the following: ited to the appropriation account unde28.455 (5) (hhjand the

(a) The costs of necessary transportation, housing, and clisllanceshall be paid to the victim.

carefor the victim. (9m) Whenrestitution is ordered, the court shall inquire to see
(b) The greater of the following: if recompense has bearade under £69.13 (5) (a) If recom
1. The gross income gained by the defendant due to the gi@&nsehas been made and the restitution ordered is less than or
vices of the victim. equalto the recompense, the restitution shall be applied to the pay

2. The value of the victins' services as provided undee Mentof costs and, if any restitution remains after the payment of
stateminimum wage. costs,to the payment of the judgment. If recompenseltean

(c) Any expenses incurred by the victim if relocation for pen{ggdeand the restitution ordered is greater than the recompense,

; h o victim shall receive an amount equal to the amount of restitu
sonalsafety is determined to be necessary by the district attor h less the amountf recompense and the balance shall be

(d) The costs of relocating the victim to his or her,atate, appjiedto the payment of costs and, if any restitution remains after

or country of origin. o _ the payment of costs, to tiEayment of the judgment. This sub
(5) In any case, the restitution order may require that tRectionapplies without regarth whether the person who paid the
defendanto one or more of the following: recompensés the person who is convicted of the crime.

(a) Pay all special damages, but not general damages, substafi10) The court may require that restitution be paid immedi
tiatedby evidence in the record, which could be recovered inagely, within a specified period or in specified installments. If the
civil action against the defendant for his or her conduct iodire  defendants placed on probation or sentenced to imprisonment,
missionof a crime considered at sentencing. theend of a specified period shall not be later than the end of any

(b) Payan amount equal to the income lost, and reasonableriodof probation, extended supervision or parole. If the defend
out-of-pockeexpenseincurred, by the person against whom antis sentencetb the intensive sanctions program, the end of a
crime considered at sentencimgs committed resulting from the specifiedperiod shall not be later than the end of the sentence
filing of chages or cooperating in the investigation and prosecunders.973.032 (3) (a)
tion of the crime. (11) (a) Except as otherwise provided in this paragrapé,

(c) Reimburse any person or agency for amounts paid rastitutionorder shall require the defendant to deliver the amount
rewardsfor information leading to the apprehension or successfifimoney or property due as restituttorthe department for trans
prosecutiorof the defendant for a crime for which the defendarfiier to the victim or other person to be compensatedrbgtiution
wasconvicted or to the apprehension or prosecution of the defendderunder this section. If the defend@nhot placed on proba
antfor a read-in crime. tion or sentenced to prison, the court may order that restitution be
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paidto the clerk of court for transfer to the appropriate person. Timenationof the amount of restitution shall be filed with the court
courtshall impose on the defendant a restitution sugehander within 60 days after the date of referral and incorporated into the
ch.814 equal to5% of the total amount of any restitution, costs;ourt’s sentence or probation order
attorneyfees, court fees, fines, and surgemordered under s. 4. Refer the disputed restitution issues tireuit court com
973.05(1) and imposed under c814, which shall bepaid to the missioneror other appropriate referee, who shall conduct a hear
departmenbr the clerk of court for administrative expenses undg{g on the matter and submit the record thereof, together with pro
this section. posedfindings of fact and conclusions of late the court within

(b) The department shall establslseparate account for eactb0 days of the date o&ferral. Within 30 days after the referse’
personin its custody or under its supervision ordered to make ra@sport isfiled, the court shall determine the amount of restitution
titution for the collection and disbursement of funds. A portion @fn the basis of theecord submitted by the referee and incorporate
eachpayment constitutethe surchaye for administrative expen it into the sentence or probation order imposed. The judge may
sesunder par(a). direct that hearings under this subdivision be recorded either by

(12) (a) If the court orders restitution in addition to the-payaudiorecorder or by a court reporteh transcript is not required
mentof fines, costs, fees, and suraies under s973.05and unlessordered by the judge.
973.06and ch814, it shall sethe amount of fines, costs, fees, and (14) At any hearing under su{d.3), all of the followingapply:
surchargedn conjunction with the amount of restitution and issue (a) The burden of demonstrating by the preponderantteeof
asingle ordersigned by the judge, covering all of the paymentsyidence the amount of loss sustained by a victim as a oésult
If the costs for legal representation by a private attorney appoinigithe considered atentencing is on the victim. The district attor
unders.977.08are not established at the timeisguance of the ney is not required to represent any victim unless the hearing is
order,the court may revise the order to include those costa®&ra heidat or prior to the sentencing proceeding or the court so orders.

time. o _ (b) The burden of demonstrating, by the preponderance of the
~ (b) Exceptas provided in pa(c), payments shall be appliedevidencethe financial resources of the defendéme, present and
first to satisfy the ordered restitution in full, therpey any fines future earning ability of the defendant and the needs and earning
or surchages under $973.05 then to pay costs, fees, and-surapility of the defendarg’ dependents is on the defendant. The
chargeainder ch814 other than attorney fees anq finally to reimdefendantmay assert any defense that hetoe could raise in a
bursecounty or state costs of legal representation. civil action for the loss sought to be compensated. Tiue aff

(c) If a defendant is subjetd more than one order under thighe state public defender is not required to representratigent
section and the financial obligations under any order total $50d&fendantunless the hearing is held at or prior to the sentencing
less,the department or the clerk of court, whichever is applicaljeoceedingthe defendant is incarcerated when the hearing is held
undersub.(11) (a) may pay these obligations first. or the court so orders.

(13) (a) The court, in determining whether to order restitution (¢) The burden of demonstrating, by the preponderanttesof
andthe amount thereof, shall consider all of the following:  evidencesuch other matters as the court deems appropriate is on

1. The amount of loss defed by any victim as a result of athe party designated by the court, as justice requires.
crime considered at sentencing. (d) All parties interesteh the matter shall have an opportunity

2. The financial resources of the defendant. to be heard, personally or through counsel, to present evidence

3. The present and future earning ability of the defendant‘f"”d.to cross—-examine witnesses called by other parties. The court,

L , arbitratoror referee shall conduct the proceeding so as subdo

4. The needs and eamimgility of the defendarg’depen  giantialjustice between the parties according to the rules of sub
dents. _ _ stantive law and may waive the rules of practice, procedure,

5. Any other factors which the court deems appropriate. pleadingor evidence, except provisions relating pvileged

(b) The district attorney shall attempt to obtiam the victim communicationsand personal transactions communication
prior to sentencing information pertaining to the factor specifiedith a decedent or mentally ill personto admissibility under s.
in par (a) 1. Law enforcement agencies, the departmenboke 901.05 Discovery is not available except for good cause shown.
tions and any agency providing services under @0 shall If the defendant is incarcerated, he or she may participate by tele
extendfull cooperation and assistance to thistrict attorney in phoneunder s807.13unless the court issues a writ or subpoena
dischargingthis responsibility The department of justice shallcompelling the defendant to appear in person.
providetechnical assistance to district attorneys in this regard and(15) If misappropriation, from a cemetenf an object that
developmodel forms and procedures for collecting and docihdicatesthat a deceased was a veteran, as described5r081],
mentingthis information. is a crime considered at sentencing, the restitution order shall

(c) The court, before imposing sentence or ordering probatisaguirethat the defendant reimburse an individaeganization,
shallinquire of the district attornenggarding the amount of resti or governmental entity for the cost of replacing the object.
tution, if any, that the victim claims. The court shall give the History: 1987 a. 39&s.39t041, 43 1989 a. 31188 1991 a. 39269 1993 a.
defendanthe opportunity to stipulate to the restitution claimed b 73552 L1185 1337 2, 2832001 a. 1661; 2003 a. 139321 2005 a. 277
the victim and to present evidence andwanents on the factors  judicial Council Note, 1987:Sub. (1) allows restitution to be ordered although
specifiedin par (a). If the defendant stipulatés the restitution thedefendant is not placed on probation. It allows restitution to be made payable to

i i i it i irl\, the estate of a deceased victim. It requires restitution ordered to be a condition of
claimedby the V'Ct'”.‘ orif any re_stltutlon dispute can be fa.lrly%obationor parole served by the defendant for tHferefe. Finallyit allows restitu
heardat the sentencing prO_Ceedlr_lg, the court Sha”_determlne jdfunpaid athe time probation or parole supervision terminates to be enforced by
amountof restitution before imposing senterareordering proba theswgtlr(n2 )a_s alt;ggmednt crigltggge%%g(sb)c(?i?GZ éa),_(C) angd7 gh%-g (@), stat

: o ub. (2) is patterned on and prior s. . r), stats.
tion. In other cases, the court may do any of the foIIowmg. Sub. (3) is patterned on 18 USC 36@3 (2). Paragraph (d) is patterned on s.

1. Order restitutiorof amounts not in dispute as part of th€49.06(1) (b) 3., stats.

; ; f ; ub. (4) is patterned on 18 USC 3663 (b) (3).
sentenceor probation order I.mp.osed and qlreCt the approprlat ub.(5) (a) and (b) is based on prior s. 973.09 (8) (a) and (b), stats. A new provision
agencyto file a proposed restitution Ol'd_er with the court within 98iowsthe court to order restitution of income lost by the victim while participating
daysthereafterand mail or deliver copies of the proposed ordét the investigation and prosecution of théenSe.

N fotr Sub.(5) (c)is new It allows the court to order restitution of rewards paid for infor
to the victim, district attorneydefendant and defense counsel. ,zionwhich helps solve or prosecute thécage.

2. Adjourn the sentencing proceeding for up to 60 gy Sub.(5) (d) carries forward the provision of prior s. 973.09 (1) (b), stats., allowing
. . g restitutionto insurers, sureties, etc.
ing resolution of the amount of restitution by twurt, referee or "5, "(6)’is based on 18 USC 3663 (€) (1).

arbitrator. Sub.(7) is new It allows the court to direct the order of payment when theneiis

; none victim, and to apportion liability when more than one defendant is ordered
3. With the consent of the defendant, refer the dISpUted re%@%’lake restitution to the same person, or to specify joint and several liability

tution issues to aarbitrator acceptable to all parties, whose deter sub. (10) is based on 18 USC 3663 (f).
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973.20 SENTENCING Updated 11-12Wis. Stats. 32
Sub.(11) (a) is based on prior s. 973.09 (1) (b) and (1m) (c), stats. Thatsub.(12) (a) requires issuing a single order covering all fines, assessments,
Sub. (1) (b) is based on prior s. 973.09 (1m) (d), stats. costs, and restitution after a restitution hearing does not authorize the court to hold
Sub. (12) (a) is based on prior s. 973.09 (1m) (a), stats. open all other financial terms of a previously imposed sentence while restitution is
Sub. (12) (b) is based on prior s. 973.09 (1m) (c), stats. being imposed. State Rerry 215 Ws. 2d 696573 N.W.2d 876(Ct. App. 1997),

Sub. (12) (c) is based on prior s. 973.09 (1m) (cm), stats. 97-0847

Sub.(13) (a) is patterned on 18 USC 3664 @jior s. 973.09 (1m) (a), stats., simi A governmental entity may be a “victim” under sub. (1r) entitled to collect restitu
larly required the court to consider the defendaalility to pay when determining tion. State vHoward—Hasting218 Ws. 2d 152579 N.W2d 290(Ct. App. 1998),

the amount of restitution. 97-2986 See also State @rtiz, 2001 WI App 215247 Wis. 2d 836634 N.Ww2d
Sub.(13) (b) is new It makes the district attorney primarily responsible for obtain860, 00-3390
ing information relating to the amount of lossfevéd by any crimeictim. Law An order that a defendant liquidate his life insurance poligiigsgdraw funds from

enforcement, probation and parole, and victim assistagercies must cooperate a pension fund, and pay the proceeds to the victims of his embezzlement crime was

with the district attorney in this regardlhe department of justice is directed tobarredby federal law Statev. Kenyon,225 Ws. 2d 657593 N.W2d 491(Ct. App.

developmodel forms and procedures for collecting victim loss data. See legislatii/@99),98-1421

auditbureau report No. 85-10, April 15, 1985, at 14-18. In an employee felony theft casewias improper to order restitution for unearned
Sub.(13) (c) creates several optional procedures for resolving disputes over bleaefitsand vacation that were not “readily ascertainable pecueigrgnditures,”

amountof restitution without resort to a judicial evidentiary hearing as provided hiie use of a vehicle that the employee had unrestricted personal use of, and the costs

prior s. 973.09 (1m) (b), stats. First, the defendant may stipulate to the district attdrrecruiting and hiring a replacement for thefendant that resulted from the

ney’sdetermination of the amount of victim loss, while reserving the right to seelemployee’sesignationand not from the theft. StateWolmgren229 Ws. 2d 358

lower amount of restitution based on ability-to—pay factors. Second, the court ns@@ N.W.2d 876(Ct. App. 1999)98-3405

hearthe dispute at the sentencing proceedimgdjourn the matter for later hearing A defendant is entitleth a hearing, although it may be informal, to challenge the

prior to imposingsentence. Third, the court may order restitution of items not-in diexistenceof damage to the victim, as well as the amount of damage. If damage results

pute,referring disputed issues for subsequent resolution. Fourth, the court, withfiloen a criminal episode in which the defendant played any part, the defendant is

consentof the parties, may refer disputed restitution issues to an arbitndtose  jointly and severally liable in restitution for taenount of damages. StatéMadlock,

determinatioris final andbinding. Fifth, the court may appoint a referee to condu@30Wis. 2d 324602 N.W2d 104(Ct. App. 1999)98-2718

fact-findinginto the disputed restitution issues, whose proposed findings must beFor restitution to be ordered, causal nexus between the crime and the disputed

presentedo the court within 60 days. damagsds required. The defendasitactions must be the precipitating cause of the
Sub.(14) (a) to (c) is based on 18 USC 3664 (d) and prior s. 973.09 (1m) (a), stafsiry, and the harm must have resulfezin the natural consequences of the actions.
Sub.(14) (d) is new It is intended to allow restitution disputes to be heard in agtatev. Canady2000 WI App 87234 Ws. 2d 261610 N.W2d 147 99-1457

informal way so that parties may participatdesftively without the need for legal ~ Contributorynegligence may not be raised as a defense to restitution. State v

counsel. Restitution hearingare not governed by the rules of evidence. State Knoll, 2000 WI App 135237 Wis. 2d 384614 N.W2d 2Q 99-1808

Pope,107 Ws. 2d 726(Ct. App. 1982). [87 Act 398] Therewas no statutory authority for a restitution order that provided for payment
In the absence of objection to a restitution summeingn a defendant has receivedfrom the defendarg’ prison earings account, with the Department of Corrections to

acopy the trial court may assume that the amount is not in dispute and may ordergééerminethe specific amount. StateBwvans2000 WI App 178238 Wis. 2d 41,

titution on that basis. In such cases, the court need not make detailed findings uf#éN.W.2d 220 99-2315 _ )

sub.(13) (c). State\Szarkowitz157 Wis. 2d 740460 N.W2d 819(Ct. App. 1990). Mgdltttal ASSISHtance is an lnsture_rdllke anyf(;tr?er {gggurrs_osets of S_Ltlb- (Sgl(ﬂhntﬁ_/
Undersub. (14) (b)the defendant has the burden déohg evidence concerning N€ednot in each case present evidence of the Staleigation to or Its subrogation

ability to pay When the defendant fails tofef evidence, the trial court may order Hghts. State vBaker2001 WI App10Q 243 Ws. 2d 77626 N.W2d 86299-3347

restitutionwithout making detailefindings as to sub. (13) (a) 1. to 4. StatSaarke The definition of "victim” in s. 950.02 (4) (a) iapplicable to sub. (1r). The mother

witz, 157 Ws. 2d 740460 N.W2d 819(Ct. App. 1990). of a child killed by a criminal act wasvictim. The child aunt was not. State v

Applicationof bail toward payment of restitution is not permitted. Sta@etna Gr_ll_t;]ble,_2001 \i\/ltAtpp 2%g2f1t8 :Ns. jd 40963611’5{1\/\[2(1 488b0(t)-_1821 t of

rowski, 166 Ws. 2d 700480 N.W2d 790(Ct. App. 1992) _ Thereis no statutorpauthority to orderas a condition of probation, payment of res
- . . ) titution obligations in a separate criminal case. Stafenpen,2001 WI App 273

Requiringa coanted defenqant to deposit money for possible future counselliggg s 24 951637 N.W2d 481 01-0182
costsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.Ww2d Thereare 4 alternativprocedures under sub. (13) (c) by which a court, at sentenc
725(Ct. App. 1993). ) _ ) » ing, can postpone the determination of restitution amounts. If a court constructs its

Restitution to a party with no relation on the record to the cof@nviction or  own procedure to set restitution, the decision cannot stand. Nothing precludes
to read—in crimes ignproper State vMattes,175 Ws. 2d 572499 N.W2d 711 (Ct.  remandinga case to the circuit court to allow it to properly determine restitution.

App. 1993). Statev. Krohn,2002 WI App 96252 Wis. 2d 757643 N.W2d 874 01-1832
This section does not authorize restitution for non—pecuniary damages. .State Whensalaried bank employees spent work time researchingerjpthe damage
Stowers 177 Ws. 2d 798503 N.W2d 8(Ct. App. 1993). incurredby the bank was not the payment of wages, as the employeeshaveld

Impositionof a restitution ordeafter commencement of the defendsijail sen  beenpaid the same sum regardless, but rather the loss of the value of its employees’
tencedid not constitute double jeopardgtate vPerry 181 Ws. 2d43 510 N.w2d  servicedor the time that they were diverted from other work. That is a special dam
722(Ct. App. 1993). agerecoverable in a civil proceeding apperly the subject of a restitution order

Thetime period for determining restitution under sub. (13) (c) 2. is direatoty ggg‘g%‘f (5). StateRouse2002 WI App 107254 Ws. 2d 761648 N.w2d 507
mandatory. State vPerry 181 Wis. 2d 43510 N.W2d 722(Ct. App. 1993).

2 _. ] Restitution does not include reimbursement for collateral expenses incurred in the
Restitution for read-in chges may be ordered without the defendapérsonal .2 course of law enforcement as the law enforcement agency is not a victim.

admissiorto the read—in chge. State vCleaves181 Ws. 2d 73510 N.W2d 143 Statev. Storlie, 2002 WI App 163256 Ws. 2d 500643N.W.2d 87401-3376 See

(Ct App. 1993). o alsoState vHaase2006 W1 App 86293 Ws. 2d 322716 N.W2d 526 05-0987

n otsgrbd\(/ilt)iilr?g‘;pr%ss%?uatli S:ﬁr;diﬁte(ggld;r% gﬂg} ggtutg gﬁéﬂ‘g?ﬂﬁgg’%ﬁ dzeggt?gjeﬁ%ln addition to replacement costs, reasonable rental fees incurred by a victim may

Statev. Borst,181 Wis, 2d 118, 510 N.W2d 739(Ct. App. 1993). olartof a g%‘?f'gf'_c’z’})gg"am' Stat&ayon, 2002 WI App 178256 Ws. 2d 577
Repaymento a police department of money used by the police to buy targs  Becausehere was a valid reason for exceeding the statutory time period set in sub.

adefendant is not authorized by this section. Stafwans181 Ws.2d 978512 (13)(c) andbecause no prejudice resulted from the delay in the restitution proceed

N.W.2d 259(Ct. App. 1994). ings,a circuit cour restitution order was not vacated as untimstgte vJohnson,
Intereston a restitution award is not allowed. Statelwfford, 186 Ws. 2d 461  2002WI App 166 256 Ws. 2d 871649 N.W2d 284 01-0382
522 N.W2d 26(Ct. App. 1994). A stepparent of a victiTnay not be awarded restitution under sub. (1r), but a secu

A restitution award for the repair or replacement of a stolen or damaged item rity system purchased by a stepparent for the benefit of the victim was properly char
is not limited to the fair market value of that item as determined by theStmyev.  acterizedas the victims special damages that the stepfather compensated the victim
Kennedy,190 Ws. 2d 252528 N.W2d 9(Ct. App. 1994). for by paying for the system. The steppaetast wages for attending hearings in

In the absence of a specific objection at the time restitution is ordered, the trial cHigicase were not subject to the order as recovery of lost wages is limited to persons
may proceed with the understanding that the defersdsifeihce i constructive stip 'dentified in sub(5) (b). State vJohnson2002 W1 App 166256 Ws. 2d 871649

ulationto the restitution, including the amount. Statelepkins, 196 Wis. 2d 36538 N.W.2d 284 01-0382 ) . .
N.W.2d 543 (Ct. App. 1995)94-0537 ~ Whena defendant presents evidence of ability tq fegytrial couris not authe

P _ - : ized to defer adjusting the amount of restitution based on ability to Séate v
The expensesf fire-fighting and clean—up resulting from a crime could not b Qugsch,2003 Wi App 16259 Ws. 2d 901656 N.w2d 781 02-1755

properlyawarded to the county as restitution because the county did not have a d victim’s loss of sick leave is special damages usdér (5) (a). A court has
relationshipwith the crime of record and was not a victim. Statéchmaling 198 authorityto award restitution for sick leave the victim used Staté)utsch2003
Wis. 2d 757 543 N.W2d 555(Ct. App. 1995). Wi A - :
o : ) pp 16 259 Wis. 2d 901656 N.W2d 781 02-1755

A restitution order is untefcted by bankruptcy proceedings. StatBweat202 In ordering restitutionthe sentencing court must take a defendanttire course
Wis. 2d 366550 N.w2d 709(Ct. App. 1996)95-1975 of conductinto consideration and not break down the defenslamthduct into its

While a trial court may not, as part of a restitution greesess general damagesconstituenparts and ascertain whether one or npangs were a cause of the vicm’
thatcompensate a victim for such things as pain arfeéréng, anguish, or humilia  damages.When the victim was abducted as he unlocked hjghmabduction left
tion, it may award as special damagewy specific expenditure by the victim paid the car vulnerable to theft anthmage, and the resulting damage was a clear-conse
becausef the crime. State. Behnke203 Ws. 2d 43553 N.W2d 265(Ct. App.  quenceof the abduction. State Rash,2003 WI App 32260 Ws. 2d 369 659
1996),95-1970 N.W.2d 189 02-0841

Theterm “anydefense” in sub. (14) (b) does not mean all defenses available in dn a contractor fraud case, poor quality of the work actually performed under the
civil suit, but rather all defenses relating to the determination of loss sought to-be coomtractis purelya civil wrong and the criminal restitution statute cannot be enlisted
pensatedThe civil statute of limitations does not appBtate vSweat208 Ws. 2d  to remedy it nor to recoveattorney fees under s 100.20 (5) for administrative code
409 561 N.W2d 695(1997),95-1975 violationsby a contractor State vLongmire,2004 WI App 90272 Wis. 2d 759681

Whena defendant defraugigople, reasonable attorney fees expended to recoveiw.2d 354 03-0300
lossedrom parties who are civilly or criminally liable may be awarded as restitution. Restitutionorders from proceedings held outside the statutory time period for valid
Statev. Anderson215 Wis. 2d 673573 N.W2d 872(Ct. App. 1997)97-1600 reasonsmay be upheld, provided that doing so will not result in prejudideeo
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defendant.When there were ndemonstrable valid reasons for delaying the restitu Whenthe amount of restitution was set at judgment and the initial order in this case
tion determination hearing for 14 years and the delay inherently prejuttieed wastimely, thedefendant was not prejudiced by an amended order that only clarified
defendantthe trial court lacked the authority to order restitution. Staféegler  whenhe would be required to start paying thstitution established in the original

2005WI App 69 280 Wis. 2d 860695 N.W2d 895 04-0848 order. The amended order did not violate double jeopardy principles. S@Gteene,
“Specialdamages” means any readily ascertainglleuniary expenditure paid 2008WI App 10Q 313 Wis. 2d 21, 756 N.w2d 411, 07-0269
outbecause of the crime. Sub. (5) (a) contemplates that restittifigenerally ren Thecircuit court had thauthority to order the defendant to reimburse his mother

deractual civil litigation unnecessary he ultimate question in deciding whether anfor forfeited bail his mother paid, either as restitutiom®= condition of extended
item of restitution is “special damages” is whether the item is a readily ascertainghlpervision. State vAgosto,2008 WI App 149314 Ws. 2d 385760 N.W2d 415
pecuniaryexpenditure attributable to the defendsastiminal conducthat could be 06-2646
recoveredn a civil action. A restitution hearing is not the equivalent of a civil trial This sectionauthorizes a trial court to order restitution to victims of a crime consid
anddoes not require strict adherence to the rules of evidence and burden of prexgfdat sentencing, which includes any crime for which the defendant was convicted
Statev. Johnson2005 WI App 201287 Wis. 2d 381704 N.W2d 625 04-2059 andany read—in crime. Here, arfioér was injuredvhile pursuing a person clyad
Before a trial court may ordeestitution there must be a showing that the deferwith armed robbery and not with fleeing afficer, assaulting an @i€er, or any crime
dant'scriminal activity was a substantial factor in causing pecuniary injury to the vitelatedto his flight from the dfcer. Accordingly the oficer was not a victim of a
tim in a “but for” sense. “Substantial factor” denotes that the defeadamttuct has crime considered at sentencing, and neither he nor the insurance company that paid
suchan efect in producing the harm as to lead the trier of fact to regard it as a cawesgenseselated to his injuriesan receive restitution. Statdee,2008 WI App 185
usingthat word in the popular sense. A defendant cannot escape resporfsibility314 Wis. 2d 764762 N.W2d 431 08-0390
restitutionsimply because his or her conduct did not directly cause the daSiage. Whena court has considered tefendans ability to pay in setting restitution,
v. Johnson2005 WI App 201287 Wis. 2d 381704 N.W2d 625 04-2059 thelength of the term of probation or of teentence does not have any limitingef
Lost profits are recoverablas special damages. It is not necessary to have an the total amount of restitution that may be ordered. In providing for converting
establishedtontract in order to demonstrate the necessary causal link betweenuhpaidrestitution to civil judgments, it seems cléaat the legislature recognized that
defendant'sriminal activity and claimetbst profits. When negotiations are underthere would be circumstanceshere all the necessary restitution amounts often
way and appear likely to succeed, interference thigmhas been considered to be would not and could not be paid before the completion of the sentence or probationary
atort of interference with a prospective contractual relation. The victimpnoge  period. State vFernandeZ2009 WI 29316 Ws. 2d 598764 N.W2d 50907-1403
with reasonable certaintiat the prospective contractual relationship would have The school district was the direct victim of a bomb threat directed against a school.
accruedabsent the defendasitvrongful conduct. Due weight may be given to theDuring the time that the students astdf were evacuated from school district prop
fact that the defendarst'wrongful conduct created any speculation or uncertaintgrty as a result of a bomb scare the school district paid its employees, but received no
Statev. Johnson2005 WI App 201287 Wis. 2d 381704 N.W2d 625 04-2059 servicesrom them. UndeRouseand sub. (5) (a), the district is entitled to restitution
Whenthe restitution amount was not set until approximately one year after a cifgt that loss of employee productivittate vVanbeek2009 WI App 37316 Ws.
judgmentwas entered, it was appropriate to reopen the civil judgtoeaiiow con  2d 527, 765 N.W2d 834 08-1275
siderationof that issue. A full hearing was requireddetermine whether the eut ~ There are tw@omponentso the question of whether restitution can be ordered.
standingrestitutionorder has been included in the calculation of the civil settlemerhe claimant must be a “direct victim” of the crime and there must be a causal-connec
Herrv. Lanaghan2006 WI App 29289 Wis. 2d 440710 N.W2d 496 05-0422 tion between the defendasitonduct and harm defed by the claimant. When the
A civil settlement agreement can have rfeafupona restitution order while the defendantdamaged a residencented from the claimant by making unauthorized
defendants on probation unless the circuit court first finds that continued enforcalternationsonstructing and operatingwarijuana growing operation, the claimant
mentof the restitution order would result in a double recov¥eryhe victim. After was a direct victim of the crime and the growing operation was the substantial factor
a defendant is released from probation and amyaid restitution becomes a civil in causing the damages incurred. Statdoseman2011 WI App 88 334 Wis. 2d
judgment, howevera settlement agreement between the victim and the defenddds, 799 N.W2d 479 10-1362
may preclude the victim from enforcing the judgment. Humfhazny, 2006 WI 87 The eventual recovery of stolen property doessatisfy the defendaattestitu
293 Wis. 2d 169716 N.w2d 807 04-0036 tion obligation. Here, at the time a stolen vehicle was recovered, the victim had been
This section does not limit the consideration of a defenslahility to pay out of compensatebly its insurerand the circumstances made return of the vehicle imprac
fundsderived from only earnings or wages. “Financial resources” refers to all finaital. The circuit cours determination that the insurer was entitled to compensation
cial resources available to the defendant at the time of the restitutionioctieting  for the losses it incurred in fulfilling its obligation to its insureds in a manner eonsis
gifted funds, except where otherwise provided by. |8tate vGreene2008 WI App  tentwith its business practice was reasonable. StaB#bgon,2012 WI App 103
100, 313 Wis. 2d 21, 756 N.W2d 411, 07-0269 344Wis. 2d 220822 N.W2d 500 11-1760
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